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I have volunteered this evening to give a view on the conduct of arbitrations now and in the future. Without detailing the evidence, the amount of maritime arbitration being conducted across the world has declined rather steadily in the past ten years or so. What may happen in the future may be guessed at by asking “Why?”. Can the process be reversed or at least halted, and if so how? And should we be looking at other means of dispute resolution and offering those? If so, what should they be?

On the first question, why has this come about, I think there are a number of contributing factors. For one thing, the players in tramp shipping, which provides most of our work, are nowadays unlike their predecessors. They do not see the attraction of arbitration as a form of gambling as their predecessors often did. They look at things far more commercially, often preferring to take an early settlement rather than risk having to wait many months or years for what, at best, is an uncertain outcome, with questions as to whether recovery can be effected, and with the ongoing expenditure of nervous energy, management time and – perhaps very importantly – legal costs, until money is finally paid over.

Further, more repeat business, rather than pure spot business, is done today, being seen as providing a more secure way of trading than simply taking day-to-day chances on the spot market.

Cases themselves have changed; and perhaps also a number of “old chestnuts” that formerly went time and again to arbitration have now been resolved finally. Larger, better-run ships probably also mean fewer disputes.

But we cannot overlook the way in which cases are handled. In particular they are now much, much more complex in presentation, document-heavy, long in preparation, and – above all – remarkably more expensive than they used to be. It is very likely that these too are factors in leading parties to early settlements, or to avoiding disputes altogether.

So much, then, for why I think there has been a reduction in maritime arbitration. Can that decline be reversed or at least halted?

Plainly we cannot affect the first few factors I listed. There is only one area where we might effect changes that might halt the decline in maritime arbitration work, at least that coming to London. I am, of course, referring to the way in which cases are handled. Now this is my own doorstep, as it were, and therefore I need to be a little careful about what I deposit on it; but my own opinion – and I emphasise that it is not the opinion of the LMAA – is that the way in which maritime arbitrations are dealt with nowadays leaves a great deal to be desired.

Let me first of all address what the arbitrators could be doing. But first, there is nothing new in any of this: Donald Davies, others and I have been saying much the same things for many years. However, I think that the situation is now really quite urgent.

So, what might arbitrators do? We should be far more interventionist and take a much more pro-active role in running our cases, becoming involved in a dynamic way far earlier than at present. Indeed, the way we have worked so far and the way in which the LMAA Terms are framed, assumes that interlocutory matters are to be left to the parties and their representatives, and that we should only be troubled if unfortunately agreement is not possible. Perhaps it is time to re-think that approach and even radically to alter it. I do not think we can any longer reasonably assume that leaving the conduct of arbitrations entirely in the control of the parties and their advisers is appropriate. Of course, we are bound by whatever parties agree so, if together they do not like what we are intending to do, they can always fix some other procedure.

What I advocate would involve a considerable “front-loading” of work for arbitrators and, consequently, their charges. But at the end of the day, both time and costs would be saved. Arbitrators might end up with less work, as cases should become shorter and often resolve themselves without the need for a formal decision. Whilst that might appear against our short-term interests, I would say that a broader, long-term view needs to be taken: unless something pretty drastic is done to reverse the decline in arbitration, it could become so unpopular that we should ultimately lose out far more than if we were to follow the kind of approach I am suggesting.

Arbitrators would have to work out much sooner than now what really is in issue between the parties. Although this often cannot be done until some submissions have been exchanged, experience shows that if, at that point, arbitrators thoroughly read and digest the submissions, they can often see some crucial questions which can be dealt with perhaps as preliminary issues, and at least often in very short order. They can also see points being argued that are more or less hopeless: then there is no reason why they should not give appropriate indications.

Many of my colleagues are reluctant to give any indications of their thinking, sometimes even in the course of or towards the end of a hearing. There may be various reasons: a lack of confidence in one’s own views, perhaps, or a fear that some “serious irregularity” argument may be mounted, or of not getting paid. But any lack of confidence can be covered with appropriate qualifications as to views being tentative, provisional, etc., qualifications which should in any event be expressed; if parties are given the appropriate opportunity to deal with provisionally expressed views, there can be no question of any irregularity; and as to payment, leaving on one side that this should not motivate how we conduct our cases, the fact is that the LMAA Terms allow us to invoice in respect of our fees every three months and even to obtain security before we get close to making any award. If necessary the Terms could be changed so as to give arbitrators a more general power to get security for their charges.

I urge my colleagues very seriously to consider these points. Repeatedly, when a dud point has been argued by a claimant or applicant, and I have urged my colleagues to put a stop to it before the respondent wastes time and money dealing with it, I have been shocked to be told that we should allow both sides to have a full say before ruling. I do not believe any judge worth his salt would take that approach, particularly if substantial time and costs could be saved otherwise. If that is right, then there is absolutely no reason why we should. Indeed, leaving on one side the unnecessary suffering to which we put parties in such circumstances, we open ourselves to justifiable accusations of being lily-livered or seeking to maximise our own fees. And it is remarkable how often, after an intervention, the expression of a provisional view, or even a few pointed questions, matters resolve themselves very quickly. The parties and/or their representatives see which way the wind is blowing and re-assess their positions in the light of that.

A substantial change of practice by arbitrators in relation to hearings could also have very considerable effect. We should look carefully at the approach adopted by those involved in what are commonly called “international arbitrations”. There, the norm is for a tribunal fully to read and absorb, in advance of any hearing, the relevant documents and written skeleton arguments. The hearing is largely, if not exclusively, devoted to the examination of witnesses, with each side usually being given half the available time, which is a period that seems to the tribunal to be reasonable (and is often far shorter than the lawyers, left to their own devices, would opt for).

Frequently the arbitrators limit the length and number of witness statements, experts’ reports and written submissions. The tribunal may examine experts before the advocates do: that way the advocates can see what the arbitrators are interested in and, perhaps, what they may not have taken on board, and focus their examination accordingly. Lawyers respond very well to such régimes, and complaints are rarely heard about the procedure once it has been used. Of course, directions leading to such a hearing have to be given at a relatively early stage, which again means the arbitrators’ early and active involvement. But overall, there is a net saving of time, costs and stress.

Other small things can help save time and money. Witnesses can be made, in their statements and oral evidence, to deal only with matters to which they can speak and which are relevant, avoiding argument. Costs sanctions can be imposed for breaches of such directions, and indeed for any inappropriate behaviour.

I have said in the past, and I repeat – although with one qualification to which I come shortly - that in my view what parties want is a speedy, effective and relatively low-cost resolution to their disputes. By adopting approaches such as these, we can help give them that. 
Of course, one obvious means of limiting costs is to use the capping facility of s.65. However, whenever this is suggested we are told by both sides that they agree not to have a cap. Many lawyers think that a cap prevents their clients spending more than the limit. That is, of course, not true unless the parties and their lawyers want to see it that way.

That leads me conveniently to the other constituency involved in this business of ours, namely the parties and their lawyers.

The most regrettable hallmarks of the current manner of case handling hardly need to be listed. Most obvious is the “kitchen sink” approach: you argue absolutely everything that you conceivably can, and perhaps a few more points besides.

There is the endless indulgence in interlocutory wrangles, whether or not they serve any usual purpose (most often they do not) and the highly unprofessional language used in many of them.

Prolixity is rife, along with the desire to have the last word at all costs – and the costs can be high! Long gone are the days of the one-and-a-half page letter of opinion, letter of submissions, or expert report.

There is often a large number of people to be found working on one case.

That cannot make for efficiency.
In respect of each of these phenomena, the tendency must be for the opposing party to respond in kind, which leads to extra work, loss of time and increase in costs. And the arbitrators feel, rightly or wrongly, that they have to deal with everything raised, again adding to delays, work and cost.

A very senior and highly-respected City solicitor assures me that most of this happens because it is what the clients not only expect, but actually demand. His own practice is predominantly in large-scale insurance cases, but he assures me from his experience and from talking to others that this is true across the board. To any extent that he may be right, then the parties have only themselves to blame for avoidable delays and expenditure. I do wonder, though, if he is materially correct in relation to shipping, and will be interested to hear the views of others.

To any extent that he is not right, the remedy lies in the lawyers’ hands. It seems to me that most of the obvious problems arise because there is a lack of judgement in case-handling compared to, say, 15 years ago. That, I suspect, is substantially due to cases being handled at too low a level by assistants who are insufficiently supervised – no doubt because their principals are tied up with client-relation work and administration - who see the emphasis in “contentious business” as being on “contentious”, who are anxious to impress in ways that may not always be the most desirable, and who are concerned to cover their own backs and to clock up the requisite hours to more than fill their timesheets.

I refrain from suggesting deliberate “churning” of cases, though that does, sadly, occur in a small minority of cases. I suspect, though, that not infrequently there is an unconscious tendency to work a case for everything it may be worth. 
It is not for me or anyone else to tell solicitors how to run their practices, but it does seem to me that if, indeed, all this work is not being done at the specific instance of clients, there is a problem here that needs to be addressed.

But even then, the clients are not free of responsibility in all this. I wonder how vigilant some are in checking precisely what work is done on their account, whether it needs to be done, and if so at what level, etc. And those clients, I have in mind Clubs in particular, who force relatively low hourly charging rates upon their solicitors reap the harvest that any sensible person could have forecast, namely an increasing number of hours worked. It astonishes me not only that this system was introduced some time ago, but that those concerned with it seem to be determined to apply it ever more extensively and rigorously.

So what can be done? If arbitrators operate as I advocated earlier, they can help to mitigate the effects of these factors. They can also seek to impose costs caps, they can indicate pretty clear views when fixing amounts of security and can take a very firm approach when they have to assess costs. And in certain cases they could produce their awards very much faster than they presently do.

Legal practitioners – especially the more senior people – might themselves contribute to a solution by more rigorously supervising the handling of cases, the writing of submissions, the choice of what arguments to advance and so on. The exercise of true judgement, as once happened, would mean that the points that really matter are argued and irrelevancies are discarded. That can also help the newer people learn judgement.

Those parties – I still believe a majority – who want a quick and efficient resolution to their disputes might watch more closely what is being done on their behalf, why it is being done and what it is costing, and act if they feel that they are not getting real value. Those who seek to limit costs by imposing restrictions on hourly rates should even now cotton on to the inevitable consequences, and see the error of their ways. Any parties who actually want to have cases fought as they are nowadays must take responsibility for the inevitable consequences of their instructions.

I want to mention one other matter. For some time the LMAA has been working on a Procedure for “intermediate” claims, that is roughly between $100K and $400K. It provides for limited disclosure, a limited hearing (if there is one at all) and caps on recoverable costs as well as on arbitrators’ fees. It is aimed at many of the problems that presently afflict our practice. I hope it will see the light of day, and shortly.

Lastly, I turn to the question whether we should be thinking about other means of dispute resolution. If the decline in arbitration continues – and for today’s purposes it is a good working assumption that it will - the answer must be in the affirmative. Then it seems to me that there are three routes which, in many cases, will provide parties with the speedy and efficient dispute resolution that I think they want: firstly, expert determination, secondly early neutral evaluation and thirdly mediation. (I leave it to Sir David to argue, if he so wishes, that parties should go to the High Court! But I doubt if he will: his written paper refers to the Commercial Court and arbitration jurisdictions “rubbing up” against each other, which sounds to me like a kind of judicial frottage!)

Expert determination will only be relevant in certain cases. But where the essential issue depends on a matter of expertise, be it technical, market or whatever, parties can often be very well served by having that issue determined by an expert in the field. If the case itself does not then fold, at least what remains will often be capable of being dealt with quickly and cheaply.

Early neutral evaluation involves having a neutral, probably an arbitrator or ex-judge, or an expert, express a non-binding provisional view on a case at a relatively early stage – probably after the exchange of submissions – which may assist the parties in negotiations. 
Mediation probably needs little mention. Lawyers often object to it on a number of grounds. They say “We are always mediating; we are always seeking to negotiate with our counterparties”. That may be true, but such negotiations take place in a totally adversarial atmosphere, whereas the point of mediation is that both parties share a common desire to reach a settlement; and ordinary negotiations do not involve the presence of a neutral which can, in my experience, be of considerable value.

Lawyers may object, at least sotto voce, that if they encourage their clients to mediate, they will do themselves out of business. That is, of course, a very short-sighted approach. Those who give their clients quick, cheap and effective results will get more work. This has been shown time and again in the US where mediation is, of course, very much more popular than it is here.

Then it is said that mediation can force parties into a compromise that does not reflect the merits of a case. The answer to that is simply to look at what is happening already, where so many parties settle on bases that reflect their interests, i.e. saving nervous energy, management time and costs, as well as getting a quick resolution, rather than on the basis of legal rights.

My conclusion, in brief, is that if maritime arbitration is not going to continue its present decline, then at best I suspect that decline can be halted; but to achieve that, arbitrators, parties and lawyers need to change their thinking, approach, attitudes and behaviour in the ways I have outlined. Whether any of that is likely to happen, I am not prepared to hazard a guess.
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