“What can the London Maritime and Commercial Arbitration Organisations learn from each other?”

1. Statistics first.  In 2007 the pecking order for the London arbitration organisations in terms of the number of referrals, appointments or cases submitted to them was as follows: 

· CIArb – 2882

· LMAA – 2751

· Trade associations – about 500

· LCIA – 137

· LOF – 107

· ICC - 58

By way of contrast and comparison, the AAA/ICDR combined figure was 621, the ICC French and International combined figure was 599, China not including Hong Kong 466, Hong Kong 448 and the Singapore International Arbitration Centre 70
.  Those figures would suggest that London is still well out ahead.

2. Still, I think that the backdrop to this talk tells us that we need to learn from each other and work together to maintain London’s pre-eminence in arbitration, namely – in no particular order:

· An increasingly competitive international market for arbitration, in particular in the Far East

· Highly volatile global commercial market which may well turn highly litigious

· Cost-weary litigants

· The proliferation of types and sources of evidence, in particular electronic documents

· The considerable impact being made by mediation

· An English Arbitration Act which – despite it being a fine piece of drafting and jurisprudence – has inspired, or not prevented recourse, to the courts again and again on matters relating to arbitral conduct and jurisdiction. 

3. In relation to this last point I ask - but whose fault is that?  In part it may be that of the arbitral organisations for not responding with terms and rules which, as may be appropriate to their commercial interest, restrict or widen the possibilities of access to the Courts and give more express powers to arbitrators.  We all know that s.1 of the Arbitration Act is the bedrock of modern arbitration with its commitment to party autonomy.  But the aims of that section can only truly be achieved if arbitral organisations provide a clear procedural framework and arbitrators fairly and fearlessly apply this.  Put another way we – the users and providers of London Arbitration – must find a way to make sections 33, 68 and 69 of the Act work for us rather than against us.

4. Bruce Harris has just given a very clear message to arbitrators and lawyers.  But it seems to me that we need to do much more than agree with Bruce’s excellent principles and objectives: we must make far better use of the systems and resources available to improve and market our arbitration service.  This talk is not a search for a one size fits all or a reinventing of the wheel and I shall not be offended if some of the ideas I will float are thought wacky or unworkable.  But seminars like this evening’s are intended to provoke debate and if just a few ideas bear fruit we shall have achieved something.  And please forgive me, too, if my talk focuses more on the maritime side – on what the LMAA can learn - but that is where my experience lies.  

5. So then, may I give you a mantra and a theme, both of which will recur.  The mantra is - to arbitrators and to their organisations – be bold, be pro-active, be organised, be commercial.  The theme is that for an organisation such as the LMAA to meet the challenges of the future it will need to consider introducing some sort of internal review system and an expanded secretariat.

6. The call to arbitrators to be bold has already been eloquently addressed by Bruce Harris.  I would simply add that they should be more ready to use the tools already at their disposal to ensure the fair and efficient disposal of disputes and more trusting of the courts to support them.  As the DAC said of section 68 and the Courts have recently re-emphasised, the section is “really designed as a backstop, only available in extreme cases where the tribunal has gone so wrong in its conduct of the case that justice calls out for it to be corrected”.

7. The call to be pro-active will take up most of my talk.  I will focus on the following topics:

(1) Interlocutory procedures

(2) Evidence

(3) Internal review procedures

(4) Sole arbitrator terms

(5) Appeals on points of law

(6) Interim measures

8. (1) Interlocutory procedures
Bruce Harris has touched on the use of questionnaires and preliminary meetings with which I wholeheartedly agree.  Again, I would like to add a couple of points.  

The first is that the default procedure for all cases where there may be an oral hearing should be for there to be a preliminary meeting.  That is what we do in LOF.  Of course, time and again we dispense with it because the parties agree an order for directions or because the issues can be thrashed out in correspondence.  But it is up to the tribunal, not the parties, to dispense with the meeting, and that means that the tribunal retains control of the proceedings.  The LMAA Third Schedule rightly recognises the variety of different cases dealt with under its rules and discusses and advises at some length with regard to preliminary meetings: I do wonder though, whether a key point is lost in all the detail – that preliminary meetings in any case where there will be an oral hearing provide the focus and the opportunity for the tribunal to take control of the reference.

The second point is to suggest that after close of statements of case the tribunal draws up the list of issues.  That is what the IBA suggests – that the Tribunal identifies to the Parties “the issues that it may regard as relevant and material to the outcome of the case, including issues where a preliminary determination may be appropriate”.  That way a Tribunal can discourage what it regards as ‘non-issues’, identify what may be suitable for hearing as a preliminary issue and focuses attention on what the Tribunal perceives to be the main issues.

9. (2) Evidence
This is, of course, a mammoth topic.  What I would like to encourage here is greater use of the materials widely available.  Here may I applaud the CIArb on their initiatives.  Those of you in the audience, lawyers and arbitrators, who are not aware of CIArb Protocols – for example, on E-disclosure and Party Appointed expert witnesses - should rectify those omissions, although you will be forgiven in relation to the former as it has only just been finalised.  I suggest that this is one of the key areas where the LMAA can take advantage.  Whilst retaining flexibility is of course very important I would suggest that the LMAA – if the CIArb permit – make reference to those protocols as discretionary guidelines.  I would like to cherry pick from two areas where I think we can learn from each other on this topic:

(a) First, in relation to expert evidence, I would like to suggest one point.  There are many cases which effectively turn on the expert evidence and in those it is likely to be impossible to dispense with their oral testimony.  But there are others in which, following a meeting and agreed memorandum, the differences between the experts may be seen to be of form rather than substance or merely of degree.  Again, a tribunal should give itself the opportunity – by requiring early service on the tribunal of the experts’ memorandum – to order that the reports and memorandum alone will suffice.  In LOF cases, particularly in fire cases, we frequently dispense with the need to call experts at considerable saving of time and cost.

(b) Secondly, in relation to E-evidence, we all have to recognise that because today written communication is conducted electronically we have no choice but to accept e-evidence.  In what form is disclosure to be produced?  How extensive should it be?  What limits of accessibility should be applied?  What limits should be placed on follow-up requests?  How should confidentiality be respected?  Not only would I not presume to answer such questions, I do not think that that it is appropriate to try: each tribunal, assisted by the parties must tailor e-disclosure to fit the case in hand.  Amongst tools and techniques suggested by the CIArb, which I would respectfully endorse are

(a) limiting disclosure of documents or certain categories of documents to particular date ranges or to particular custodians of documents;

(b) the use of agreed search terms; 

(c) the use of agreed software tools; 
(d) the use of data sampling;

 … in relation to which, I wonder whether anyone has yet invented software to sort out strings of e-mails, to extract each message in chronological order, without repetition and without confidentiality statements.  That would be a huge advance and appropriate for most cases.
(e) the format and methods of e-disclosure; 

10. (3) Internal review procedures
Despite the fact that it was meant to be a ‘longstop’ section 68 of the Act has become for arbitrators and the court the source of particularly aggravating applications.  But it need not necessarily be so.  Take, for example, an allegation of arbitrator partiality.  Had there been an opportunity for the disgruntled party in the well known case of Mr X in The AMER ENERGY
 to take an immediate challenge to an internal review panel the point could have been decided then and there.  I have had just such a situation in a London Metal Exchange arbitration where a swiftly constituted panel, chaired by a distinguished lawyer peer, dealt with the application, dismissed the Tribunal and appointed another.  Or take an allegation that the procedure in the course of a hearing was unfair – for example with regard to limiting witness cross-examination time, or capping fees, or an order that experts should not be called to give oral evidence: again, a disgruntled party could taken an immediate challenge to an internal review panel.  In short, if we are going to encourage arbitrators to get tougher and more pro-active a necessary consequence in order to prevent a flood of s.68 applications may be to establish internal review panels; and I would hope that the courts would normally give pretty short shrift to a s.68 applicant who has already aired his complaint before such a panel.  Of course it may be said that to appeal to an internal review panel will fatally prejudice a party’s chances if unsuccessful and that it is better to take one’s chances in court.  But why?  In The AMER ENERGY, it was the very fact that no immediate notice that a s.68 challenge would be brought which was fatal to the application.  And surely Tribunals are neither so obtusely confident of their own infallibility nor so sensitive to criticism as to react unfairly to an arguable complaint being advanced against them?

My own view is that there is a great deal to be said for cutting off irregularity challenges at an early stage through internal review procedures. 

I realise that fixing and setting up the constitution, powers and administration of an internal review panel system and the expanded secretariat that must go with it require a good deal of thought and effort.  It is also obviously essential that such reviews should be very tightly controlled so that greater fairness and the prevention of weak s.68 applications greatly outweigh the additional time and cost of appeals to review panels.  I do not have time to discuss the mechanics here.  I am simply suggesting that the principle should be given active consideration. 

Finally on this topic, another power which is vested in the review panel of the LME – for example - is a power to consolidate references
.  Such a power might go too far for the LMAA, but it is an interesting way of dealing with the vexed problem of string contracts where consolidation would be more appropriate than concurrent hearings.

11. (4) Sole arbitrator terms

I do not know how many of those CIArb references and the 2,751 LMAA appointments were to sole arbitrators; most of the LMAA ones, I suspect, and almost all of those which are on documents alone.  But how often do cases come before three arbitrators for oral hearing when the sums at stake or the complexity of the issues do not justify this?  Do the arbitral terms provide enough opportunity for the parties to agree a sole arbitrator?  Of course it may be that the system of party appointed arbitrators is overwhelmingly popular – I don’t know.  I also suspect that increasing the number of sole arbitrator cases in the LMAA will be extremely unpopular with the arbitrators.  I do believe that in LOF cases, where we have a panel of 3 arbitrators appointed as sole on a strict rotational basis, the system works well and fairly.  And I do think that parties should be given the opportunity to have their case heard before a sole arbitrator from an inner circle of panel members of the LMAA, particularly in cases of less than US$½m.

Again, the internal review panel may have a role to play here too: the terms could exclude appeals to the court on points of law and include restricted rights of appeal to a 3 arbitrator appellate tribunal.

And do I strongly advocate such changes?  No I don’t go so far, but I do think that they should be given a full airing.

12. (5) Appeals on points of law
Again and again the complaint is made that it is too difficult to get cases before the courts because of the strictures of s.69 of the Act.  Sir David Steel is of course going to have more to say on this from the Court’s point of view.  But there is an obvious and easy solution, namely to adopt a wording like that in Shelltime 4
 either in the LMAA/Bimco clause or in the LMAA terms; and I am sure that a similar approach can be achieved in the context of CIArb arbitrations.  The commercial court has confirmed that an agreed bypass of the s.69 system is permissible: see the 1998 decision of Colman J in The TRADE NOMAD
.  One might wonder whether such a bypass of the s.69 system would open the floodgates but so far as I am aware there have been very few Shelltime 4 direct appeals notwithstanding the popularity of that standard form charter.  Perhaps adverse costs orders on marginal cases really do discourage litigants from taking a case further.

In passing, however, I must note that Shelltime 5 has reverted to an arbitration only regime, with no agreed right of appeal to the court.  I would like to think that the old clause was unpopular not because of the s.69 bypass but because the arbitration option was to a sole arbitrator only, to be appointed by agreement or the court rather than from a panel.

13. (6) Interim measures
I feel duty bound to raise this final topic, if only to say that I do not believe that arbitral organisations should be pro-active in adopting as part of their standard terms the extraordinarily wide powers – freezing orders, asset attachment, conferred by Article 17 of the UNCITRAL Model Law.  

14. Be organised and be commercial go hand in hand.  For its 49 years the LMAA has eschewed the institutional route and so there is bound to be resistance to expanding its secretariat.  But I opened this talk by referring to the international perspective and the challenges from other arbitration centres, particularly in the Far East where major companies are being wined and dined in a drive to secure choice of their centre to arbitrate disputes – though I do wonder whether those who take the bait realise that Hong Kong, Singapore and Beijing arbitrators charge on the basis of a percentage of the amount claimed.  What can the LMAA do to respond to this challenge?  I do not underestimate the huge work which has been done over the years by the leading maritime arbitrators to whom we owe a great debt, and I know that they continue to travel the world at their own expense to represent the Association.  But can London maritime arbitration continue simply to rely on them and on the innate loyalty of brokers to keep faith with London arbitration clauses?  The average age of the 35 or so LMAA full members has increased to 66, there are just 6 in their 50s and more over 70s than under 60s: I make no ageist remark about ability as arbitrators, certainly not, but the enthusiasm to market the LMAA may not be quite what it was.  Has not the time come for more focussed and professional marketing?  If so, that may be one of the first roles of an expanded LMAA secretariat.  It need not spearhead that marketing but it does need to be closely involved and make use of organisations such as Maritime London and One Voice and solicitor groups such as the ASG and barrister groups such as Combar.  As to spearheading, when I started researching for this talk I was disappointed to see that the website for ‘International Financial Services, London’ simply recorded under International Dispute Resolution that IFSL was “planning to re-activate its dispute resolution group after a short hiatus”.  I was therefore delighted to see the publication a fortnight ago of the IFSL’s excellent paper which I commend to you all.  You can find it on the IFSL website
.  It is worth disseminating widely, particularly to potential international users of London arbitration.

15. There are further advantages to an expanded secretariat.  Although many feel that the ICC secretariat overburdens the arbitral system with bureaucracy, there is a lot to be said for a secretariat along the lines of the LCIA or LME: to assist in the publication of awards, to enable correction of awards under the slip rule, to provide information to potential users, to set up internal review panels – and to enable a party to chivvy for publication of an award without fear of upsetting the tribunal.  In the case of LOF, the Lloyds Salvage Arbitration Branch provide an excellent service in checking awards to guard against clerical errors and slips but above all in monitoring cases and collecting security.  Needless to say they also keep an eye on the fees I charge to make sure that these are reasonable.

16. I know what is going to be said: how are my suggestions for the LMAA to be paid for?  With 2,500 appointments and several 100 supporting members I would hope that funding could be found for expanding the secretariat.  I agree that whilst it is obvious that an unsuccessful party pays the costs of taking a case to an internal review panel, it is not so obvious how the costs should be borne when a complainant is successful.  Whilst there are issues here – too many for me to have time to discuss – I hope that, as with any of the points I have made tonight, if the reform is a good one then a way will be found.

Simon Kverndal QC

Quadrant Chambers, London

October 2008

� It should be noted that the great majority of these is for the 140 or so consumer arbitration schemes that the CIArb’s trading subsidiary IDRS manages on behalf of the CIArb for various trade bodies (ABTA, Funeral Services, NHBC, Double Glazing, Motor Trade etc etc) and also includes (a) Construction Adjudications (b) Mediations (c) ED/ENE/etc etc. appointments.  The case load for CIArb itself was nearer 50 in 2007.


� This is not the number of arbitrations but the number of arbitral appointments; one may guess the former to be around 1,500.


� These figures vary from source to source.


� ASM Shipping v TTMI, The AMER ENERGY [2007] 1 Lloyds Rep. 136


� LME Arbitration Regulations Section 11


� Shelltime 4 clause 41* (c)(ii):


(ii) The parties hereby agree that either party may –


appeal to the High Court on any question of law arising out of an award;


apply to the High Court for an order that the arbitrator state the reasons for his award;


give notice to the arbitrator that a reasoned award is required; and


apply to the High Court to determine any question of law arising in the course of the reference.


� [1998] 1 Lloyds Rep 57


� � HYPERLINK "http://www.IFSL.org.uk" ��www.IFSL.org.uk�
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