HOW DIFFICULT IS IT TO CHALLENGE A FINAL DECISION
1. There are three methods whereby an Award can be challenged:
· Absence of jurisdiction.

· Serious irregularity.
· Error of law

Jurisdiction
2. Absence of jurisdiction, for example if there is no arbitration agreement, is normally challenged prior to the stage where the arbitrator is getting close to the giving of an Award. This is because of the effect of section 73 of the Arbitration Act 1996. That requires that objections to jurisdiction must be made promptly.
3. The requirement for promptness in relation to the challenging of an Award which deals with the question of jurisdiction is specifically dealt with in section 73(2). That provides that challenge must be made “within the time allowed by the arbitration agreement…” Article 32 of the LCIA Rules requires such objections to be made “promptly” otherwise the party will be treated as “having irrevocably waived its right to object”.
4. Section 67 of the 1996 Act provides that a party can apply to the court challenging the substantive jurisdiction of the tribunal
.
5. Firstly the party must exhaust all available arbitration remedies of appeal or review and any recourse under section 57 to correct the Award – see section 70 (2) of the 1996 Act and within 28 days of an Award.
6. The requirement for promptness under section 73 applies to the next category, serious irregularity.
7. If a party takes no part in proceedings, then section 73 applies and permits the party to seek declaratory or other relief in relation to jurisdiction. The party keeps its rights under sections 67 and 68, but need not exhaust its arbitral remedies as provided for under section 70(2).
8. Injunctive relief is subject to the usual rules relating to balance of convenience and justice. See, for example, Tomlinson J’s refusal of an injunction in Zaporozhye Production Aluminium Plan Open Shareholders Society –v- Ashley [2002] EWHC 1410 (Comm) where the arbitral hearing was on the following day and the Respondents challenged jurisdiction on the grounds that the contract was entered into by someone who lacked authority. Quite apart from the appalling merit of the application, its lateness militated against an injunction.
9. The fact remains that there are very few jurisdictional challenges of any merit. They are normally the resorts of scoundrels. They are also rare in relation to challenges relating to irregularity and points of law. Anecdotally I have only done one challenge in the High Court relating to jurisdiction and that was an affirmative action by my clients for a pre-emptive declaration that the tribunal was properly constituted against a Respondent which took no part n the arbitration aside from challenging jurisdiction and my clients to spend a lot of money in an arbitration after which the Award would be challenged on jurisdictional grounds. However the numbers of challenges to awards on points of law have been frequent. I may not be a representative sample, but I suspect that I am.
Serious irregularity
10. The old law suggested that there was a species of objection to an Award called “procedural mishap”. The 1996 Act effectively disposes of that and provides for the challenging of an Award on the grounds of a “Serious Irregularity”. What is a serious irregularity is set out in section 68 (2)(a)-(i) of the 1996 Act of the 1996 Act.
11.  A section 68 application must be made promptly, see sections 70(2) and (3) and section 73.
12. Cases which are in the category for relief are
· Miskin –v- Modern Engineering (1980) 15 BLR 82 (removal rather than remission)
· Benaim –v- Davies Middleton & Davies (no 2) (2005) 102 Con LR 1 (awards without giving an opportunity to be heard)
· Gannet Shipping –v- Eastrade Commodities Limited [2002] 1 Lloyds LR 713 (award of a sum at variance to what was agreed)

· Cameroon Airlines –v- Transnet Ltd [2004] EWHC 1829 (remission because the award departed from the way the case was presented in evidence and in submission with no warning of the way the tribunal was thinking)
13. Section 68 is a longstop. It is not designed to bring into arbitration the requirements of procedural fairness which are expected within litigation. The irregularity must be serious and must lead to substantial injustice. Furthermore section 68 is a complete code and is not an alternative form of relief to an application under section 69. See particularly Petroships Pte Ltd –v-Petec Trading and Investment Corporation and others [2001] 1 Lloyds LR 348. Cresswell J. held that the parties cannot complain of substantial injustice unless what happened cannot on any view be defended as an acceptable consequence of the choice of arbitration. Section 68 is a longstop and is not designed to circumvent the restrictions on the court’s powers to intervene in arbitral proceedings.
Appeal on a point of law
14. This is governed by section 69. The parties may enter into an agreement at any time excluding such a right of appeal.
15. The right of appeal is circumscribed by the section. The days when an appeal on a point of fact could be dressed up as an appeal on a point of law have gone. Again all arbitral appeal procedures must be exhausted. See the contrast between Fence Gate Ltd –v- NEI Construction Ltd  [2001] 1 All ER (D) 214 HHJ Thornton Q.C. and Cooke J. in Demco Investments & Commercial SA –v- SE Banken Forsakring Holding Aktiebolag [2005] 2 Lloyds :LR 650. The debate is as to whether a court can overturn an award because there was no evidence in support of a finding, it being agreed that if there is some evidence, then there is no right of appeal. It is often said that Cooke J’s view is to be preferred. But one is forced to ask whether a finding of fact as to which there is no evidence is fair within the meaning of section 68 (the long stop). But dressing up fact as law has been recently frowned on in Surefire Systems Ltd –v- Guardian ECL Limited  [2005] BLR 534. In that case at paragraph 43, Jackson J. said:
The philosophy underlying the Arbitration Act 1996 has been expounded many times, most recently by Cooke J. in Demco. I will not repeat that exposition. There are good commercial reasons for parties in the construction industry to choose arbitration. The parties obtain a resolution (almost always a final resolution) of their disputes by a suitably qualified individual of their own choosing. There is, however, a price to be paid. The parties cannot refer their factual or technical dispute first to an arbitrator and then to a judge of the TCC.
I make these remarks because, at least in some quarters, there seems to be a widespread misunderstanding about the role of the court in relation to construction arbitrations. I hope that this judgment will help alleviate that misunderstanding.
16. The decision must substantially affect the rights of the parties.
17. If it is a one off contract, then the decision must be obviously wring. If it is not one off, then it must be subject to serious doubt before leave to appeal is granted.

18. Sir Anthony Colman’s Master’s Lecture on 14th March 12006 put the matter this way:
“What is obviously wrong? Is it the obviousness something which one arrives at…on a first reading over a good bottle of Chablis and some pleasant smoked salmon, or is “obviously wrong” the conclusion one reaches at the twelfth reading of the clauses and with great difficulty where it is finely balanced. I think it is obviously not the latter.

19. But that leads to the question of what if you arrive at the conclusion that it is plainly wrong after the twelfth reading.
20. It appears that there is an element of judge made frailty on this matter. Judge Anthony Thornton Q.C. (the man of error in Fence Gate)  in Hok Sport Ltd –v Aintree Racecourse Limited  [2003] BLR 155 overturned Forbes J.’s decision that the application for leave to appeal should be dealt with without a hearing and listed it for a hearing where the main appeal should follow the leave application should leave be given. The grounds the judge gave were that a hearing was needed  to fully identify and clarify the issues and to reveal whether the statutory threshold requirement for granting leave was satisfied. The judge then identified the question of law as  being “On what basis should the quantum of damages by Aintree as a consequence of Lobb’s breaches of duty to warn Aintree be determined?”
21. It is respectfully suggested that the Judge’s approach was wrong in principle and defied the Chablis approach of Sir Anthony Colman. It is also to be doubted as to whether the question of law identified properly identified an error of law as opposed to asking a question in a manner much beloved by the Chancery Division’s Originating Summonses.
22. The approach of Cooke and Jackson JJ is to be preferred and will be preferred by most TCC and Commercial Court judges.
Conclusion
23. The scheme of the 1996 Act ensures that arbitral awards are final unless something has gone seriously wrong with the procedure or the Award is obviously wrong and all sorts of other statutory hurdles are jumped. The doctrine of party autonomy, exemplified by Jackson J.’s “you have chosen your tribunal, live with it” prevails in all save the most maverick courts.
� Section 72 deals with what happens when a party decides to take no part at all.
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