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Memorandum
expert determinations
summary
The role of an expert is to undertake an investigation of the facts and to determine a dispute by way of his own expertise. The power and jurisdiction of the expert is derived solely from the terms of the contract. If the contract contains provision for an expert determination then the courts will rarely interfere with jurisdictional issues during the course of the determination. The decision itself is also relatively free from interference by the courts, but may on occasion be open to challenge.
 The most likely grounds for a successful challenge are that either the expert reached his decision on the basis of a question of interpretation which should have been decided by the court, or that he departed from his instructions in a material way - the common thread behind these grounds is whether the expert has done what he had been appointed to do.
GROUNDS FOR CHALLENGE

1. FRAUD & COLLUSION
1.1 A number of cases in which the courts have held that parties are bound by the decision of the expert have included statements to the effect that the decision would not be binding in the event of fraud or collusion. The position is best summarised in the much cited judgment of Lord Denning MR in Campbell v Edwards
, in which he said:
"If there were fraud or collusion, of course, it would be different. Fraud or collusion unravels everything."

1.2 Cases where fraud has been alleged are rare,
 although the issue was briefly touched on by Simon Brown LJ in Veba Oil,
 when he re-iterated Denning's comments from Campbell v Edwards adding: "Fraud, of course, would vitiate the determination irrespective of whether it affected the result." 

1.3 Deceptive conduct was however alleged in an Australian case in which a joint venture participant made changes to the input data, without the other party's knowledge, on which a determination was to be based. The court held the determination to be invalid, and that there had been a breach of fiduciary obligation, but the judgment was based on the breach of contract in altering the input data.

2. independence & FAIRNESS
2.1 When considering whether a determination is not binding, a distinction must first be drawn between the expert being independent on the one hand, and reaching an independent decision on the other. The fact that an appointed expert has a conflict of interest does not usually provide grounds for challenge unless:

(a) the expert clause used the word "independent", or, as construed by the court, showed that the parties intended to exclude decisions made by persons with conflicts of interest;
 or

(b) the expert has a conflict of interest which was unknown to one of the parties at the time of appointment.

2.2 On a number of occasions, the courts have considered whether issues of bias and unfairness can form the basis for a successful challenge against an expert's determination. In Macro v Thompson (No.3)
 a share valuation was upheld despite the auditor who made the valuation having had a series of dealings with the solicitor to the principal shareholder. The solicitor, who had recently been conducting hostile litigation on behalf of the shareholder about the value of the shares, told the auditor his figures were adrift – in response, the auditor destroyed his notes. In the course of his judgment, Robert Walker J considered the test for partiality:
"… when the court is considering a decision reached by an expert valuer who is not an arbitrator performing a quasi-judicial function, it is actual partiality, rather than the appearance of partiality, that is the crucial test. Otherwise auditors (like architects and actuaries) who have a long-standing professional relationship with one party (or persons associated with one party) to a contract might be unduly inhibited, in continuing to discharge their professional duty to their client, by too high an insistence on avoiding even an impression of partiality."
2.3 In following the ruling in Macro v Thompson (No.3), Cooke J in Bernhard Schulte GmbH & Co KG and others v Nile Holdings Ltd
 confirmed that there was no requirement for the rules of natural justice or due process to be followed by an expert in order for a determination to be valid and binding between the parties. He continued: 

"If an expert is guilty of actual bias, then his determination could be set aside. The Sellers maintained however that it was possible to resist enforcement of a determination if there was apparent bias on the part of the expert… There is no suggestion here of conscious bias on the part of the expert. It is said however that there might be apparent bias or unconscious bias. Bias for these purposes is “the unfair regard, with favour or disfavour of the case of a party to the issue under consideration.” The Sellers wished the Court to embark upon the question as to whether or not the circumstances of this expert determination “would lead a fair minded and informed observer to conclude that there was a real possibility, or a real danger that the expert was biased.” This point is however concluded against the Sellers by the decision of Robert Walker J (as he then was) in Macro v Thompson (No 3)."

2.4 In another case, an expert attended a meeting with one of the parties and tactics for dealing with the other party were discussed. The court said that the expert should have remained aloof from the discussions, but did not invalidate the decision on the grounds of partiality.
 It should also be noted that where the expert must act independently (which is almost invariably the case), there is an implied term that the parties will not seek to interfere with the expert's independence.

2.5 It therefore seems that there is no general requirement that the rules of natural justice must be followed, and there is no objective standard of fairness which must be complied with in all expert determinations. In each case, the terms of the contract must be considered in order to decide whether, in the circumstances, the decision of the expert is a decision made in accordance with the terms of the contract.
 Furthermore, where a decision is wrong and therefore unfair, this in itself will not provide grounds for a successful challenge (see below).
2.6 Other important considerations in this area are: (i) the absence of machinery for the setting aside of experts' decisions for failing to observe due process, as there is with arbitration awards; and (ii) expert determinations, as decisions made under private contracts, are not susceptible to judicial review for failing to comply with due process. These are critical features in distinguishing expert determination from arbitration, statutory adjudication of construction disputes and judicial review. It is doubtful whether the HRA 1998 has any application to expert determination, except in cases where parties are obliged by the State to curtail their rights to a 'fair' hearing (Art.6, Sch.1 HRA 1998) by submitting their disputes to expert determination. 

3. mistake

3.1 The law of mistake in expert determination involves different considerations from the general law of contract applicable to mistakes between contracting parties. Judgments on mistake in expert determination point to the conflict between the parties' agreement that a decision shall be final and the injustice of enforcing a defective decision.

3.2 Campbell v Edwards
 may be considered the beginning of the modern approach to mistakes by expert determinors, with Lord Denning MR saying:

"It is simply the law of contract. If two persons agree that the price of property should be fixed by a valuer on whom they agree, and he gives that valuation honestly and in good faith, they are bound by it. Even if he has made a mistake they are still bound by it. The reason is because they have agreed to be bound by it. If there were fraud or collusion, of course, it would be different. Fraud or collusion unravels everything."

3.3 The primacy of the law of contract in assessing challenges to experts' decisions has repeatedly been re-affirmed, for example in Jones v Sherwood Computer Services.
 In that case, Dillon LJ stated that the correct approach was as follows:
"On principle, the first step must be to see what the parties have agreed to remit to the expert, this being, as Lord Denning MR said in Campbell v Edwards, a matter of contract. The next step must be to see what the nature of the mistake was, if there is evidence to show that. If the mistake made was that the expert departed from his instructions in a material respect, eg if he valued the wrong number of shares, or valued shares in the wrong company, or if, as in Jones (M) v Jones (RR) [1971] 2 All ER 676, the expert had valued machinery himself whereas his instructions were to employ an expert valuer of his choice to do that, either party would be able to say that the certificate was not binding because the expert had not done what he was appointed to do."

3.4 In Nikko v MEPC
, rent review provisions depended on a formula based upon changes in the "room rate" of a London hotel, and the issue between the parties was whether such increases were to be calculated by reference to room rates actually charged or published rates for rooms. In following Jones v Sherwood, Knox J considered that: "If [the expert] has answered the right question in the wrong way, his decision will be binding. If he has answered the wrong question, his decision will be a nullity."

3.5 In Bouygues (UK) Ltd v Dahl-Jensen (UK) Ltd
 - a case on adjudication under the Housing Grants Act - the principle that the court has no power to intervene where the expert has answered the right question in the wrong way was confirmed by the Court of Appeal. In that case, although the parties agreed that there had been a mistake, the court said that the adjudicator answered exactly the questions put and thus his determination was binding on the parties. The same conclusion was reached in the recent case of Doughty Hanson v Roe
, where an expert made an error in his valuation. In the course of his judgment Mann J stated: " All that it means is that the right thing has been valued but on an erroneous hypothesis. Such an erroneous hypothesis is a mistake which a valuer, acting as an expert, is “entitled” to make."
3.6 Expert clauses often provide that the decision is to be final and binding "in the absence of manifest error". The inclusion of such words clearly widens the scope for a challenge based on mistake, although where the expert does not set out reasons for a decision, it may be very difficult to show that an error is manifest. It should also be noted that generally, a party cannot call the expert as a witness to give evidence as to how the decision was reached.

3.7 Where a contract provides that the decision of the expert is binding save for "manifest error", the expression "manifest error" refers to "oversights and blunders so obvious and obviously capable of affecting the determination as to admit of no difference of opinion".

4. material departure from instructions

4.1 The basis of the decision in Jones v Sherwood was that the decision of an expert is not binding on the parties if the expert has departed from instructions in a material aspect. Whilst a fundamental mistake may be one illustration of this, other types of material departure from instructions can also provide grounds for challenge.
4.2 In Veba Oil, a contract provided for determination by an independent inspector of the quantity and quality of gas oil by a specified method. The inspector used a different method and his determination was held to be invalid and not binding even though the method used was more modern and more accurate and would inevitably have led to the same result. In that case, Simon Brown LJ said:

"Once a material departure from instructions is established, the court is not concerned with its effect on the result. The position is accurately stated in paragraph 98 of Lloyd's J judgment in Shell UK v Enterprise Oil: the determination in those circumstances is simply not binding on the parties… I would hold any departure to be material unless it can truly be characterised as trivial or de minimis in the sense of it being obvious that it could make no possible difference to either party."

4.3 Dyson LJ whilst agreeing with Simon Brown LJ's decision, preferred as his test "whether the parties would reasonably have regarded the departure has sufficient to invalidate the determination." 

4.4 In commenting on the decision in Veba Oil, Rix LJ in AIC Ltd v ITS Testing Services said the following:

"Thus Simon Brown LJ pointed out that an error in carrying out instructions is to be distinguished from a departure from instructions. In the former case, the error was only relevant if it was material in the sense of actually affecting the ultimate result, and the question would then be whether the error was “manifest” for the purposes of the clause. In the case of a departure from instructions, however, such as employing the wrong test method, it was irrelevant that the practical effect was immaterial. Only an immaterial departure from instructions, such as one that could not even potentially affect the scientific or commercial process, would be irrelevant."

The reason that such a determination is not binding on the parties is that where an expert departs from his instructions, the parties have not have agreed to be bound by his decision.
4.5 In I-Remit Inc v Far East Express Remittance Ltd
, David Richards J considered what constituted a manifest error, saying that it was "one which [was] plain and which [had] been made in the determination, though [it] need not be the expert's fault (for example, the parties might have submitted the wrong set of figures)."

4.6 In Halifax Life Ltd v Equitable Life Assurance Society,
 Cresswell J held that a failure to give reasons for a decision did not cause the decision not to be binding, despite the terms of reference requiring reasons to be included with the decision. The judge did however direct the expert to state his reasons.
5. QUESTIONS OF INTERPRETATION

5.1 Where the expert's decision depended on a question of interpretation of the terms on which he was appointed, there may be grounds for challenging the decision. Whilst Nikko v MEPC
 and the Norwich Union
 cases appeared to narrow the scope for challenges on this basis, later cases have increasingly shown that the court will intervene. The key issue is whether the parties intended questions of interpretation and other points of law to be determined by the court. Which issues of construction have been left to the court, and not to the expert, will depend on the proper construction of the contract. 

5.2 In Mercury Communications
, an expert's determination was challenged on the basis that he had misinterpreted certain phrases and a declaration was sought from the courts as to their correct meaning. In making his judgment for the House of Lords, Lord Slynn said
:

"What has to be done in the present case under… the agreement, depends upon the proper interpretation of the words 'fully allocated costs', which the respondents agree raises a question of construction and therefore of law, and 'relevant overheads', which may raise analogous questions. If the [Expert] misinterprets these phrases and makes a determination on the basis of an incorrect interpretation, he does not do what he was asked to do. If he interprets the words correctly then the application of those words to the facts may in the absence of fraud be beyond challenge. In my view… [the Parties] intended him to deal with such matters and such principles as correctly interpreted. They did not intend him simply to apply such meaning as he himself thought they should bear. His interpretation could therefore be reviewed by the court."

5.3 In the recent Homepace
 case Nicholas Strauss QC stated that: "unless there is an indication to the contrary, it is in my view usually right to infer that the parties intended to leave to the expert any issue of construction which he would necessarily have to consider on the way to reaching his decision". In rejecting an appeal against Nicholas Strauss QC's ruling, the Court of Appeal considered that the expert had exclusive power to determine the questions put before him, but that he had misunderstood the meaning of those instructions and consequently:
 "If the Surveyor has proceeded on a wrong understanding…, his certificate is not binding between the parties, because it relates to the wrong question."
5.4 In finding that the expert's decision was not binding between the parties, Lord Justice Lloyd concluded: 

"If the lease had left it to the surveyor to decide what he was to take into account and what to leave out of account in making his calculation, then the fact that a judge might disagree with him as to the proper reading of the lease would make no difference. In such a case I would regard the certificate (as the judge would have done) as binding between the parties and effective under the lease. However, it seems to me plain that this case is analogous to the National Grid case… rather than to the Norwich Union case. It is for the surveyor to come to his own view as to whether the Minerals are exhausted or, as the case may be, no longer economically recoverable. In so doing it is up to him to form a view as to what is the extent of the Minerals, and of what quality they are. But it is not for him to decide what is meant by “the Minerals” and his certificate is only effective under the lease if it considers the question of (in this case) economic recoverability by reference to the Minerals as correctly understood."

5.5 Despite this apparent trend toward the court having jurisdiction to decide questions as to the meaning of the words of the contract, the following passage from Kendall on Expert Determination (3rd Edition), as quoted with approval in the affirmed judgment in Homepace, highlights the uncertainty in this area:

"What National Grid made clear is that there is no general principle either that the expert always has exclusive jurisdiction to decide the meaning of the terms of the contract, or that the expert never has exclusive jurisdiction to do so. In each case it is necessary to examine the contract itself in order to decide what the parties intended should be a matter for the exclusive decision of the expert, and little assistance can be gained from previous cases involving different contract wording. Each of the cases referred to above involved different contract wording and arose in a different context, and in each case the court reached the decision it considered to be most appropriate on the facts of the case it was dealing with. In the absence of both parties' consent the court generally has no discretion to decide interpretation issues which the expert has jurisdiction to decide."
6. OTHER GROUNDS FOR CHALLENGE
6.1 An expert's determination may also be invalid because:

(a) The formal steps required in order to appoint the expert had not been properly completed;

(b) The decision was made in relation to an agreement which has an illegal purpose;

(c) The decision was taken by someone who was not or could not be appointed as the expert; and
(d) The appointed expert did not carry out the determination personally, but delegated it to an employee or third party.
7. conclusion

7.1 Despite the general trend towards non-intervention since Jones v Sherwood, cases do still arise in which the courts decide that a decision reached by an expert is not binding, for example the recent case of Homepace Ltd v Sita South East Ltd [2008] All ER (D) 18(Jan). The most likely grounds for a successful challenge to an expert determination are that either the expert reached his decision on the basis of a question of interpretation which should have been decided by the court, or that he departed from instructions in a more than de minimis way
 and therefore had not done what he had been appointed to do.
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