Alternative Dispute Resolution

Is it a threat to arbitration?

_________________________________

It is a great pleasure to be asked to address you this evening. If some of my remarks have a air of nostalgia about them, it is because I look back with affection, but perhaps also, I concede, through rose-tinted spectacles, on my own experiences both as counsel and arbitrator here in London. I have fond memories of rooms of all shapes and sizes scattered over the City at which hearings were held, some of which may still be used for such purposes, others of which surely are not. No one now sits in the Committee Room of the Chartered Institute of Shipbrokers behind the trading floor of the old Baltic Exchange in St Mary Axe; even the ghosts have been blown away. Does anyone still hold hearings in St Catherine Creechurch Hall? I suspect not; parties nowadays expect more elegant, if less evocative, surroundings. 
It is a long time since I last came to the City to address a panel of arbitrators and an even longer time since I ventured to a small room above the floor of the Baltic Exchange to make my first attempt to represent my clients before an arbitral tribunal. On that occasion I sought, as far as I can recall, to persuade a world-weary professional shipbroker that the master of the vessel, who had signed a clean bill of lading without having checked the condition of the cargo, had exceeded his authority and so failed to bind his owners. I failed dismally - but it was my first direct experience of that special world of arbitration which ran largely on parallel lines to legal proceedings and which in those days was regarded as providing the only truly alternative dispute resolution procedure. In subsequent years I appeared before many tribunals, including many trade association tribunals, and for a time sat both as a sole arbitrator and as a member of a panel, before “crossing over to the other side”, so to speak in 1995. Since then my contact with the world of arbitration has been rather limited, confined to numerous paper applications for leave to appeal, most of which had to be refused, and occasional allegations of serious irregularity, most of which  were long on indignation but short on substance.
We hear a lot nowadays about alternative dispute resolution, but for a long time arbitration was regarded as the only lawful alternative dispute resolution procedure available to the business community, and having been involved with arbitration in one capacity or another for the whole of my professional life, I thought it might be interesting to consider the range of alternatives are now available and whether any of them poses a serious threat to arbitration as the preferred method of dispute resolution for large swathes of the commercial community. 
Procedures for the resolution of disputes have existed for as long as disputes have existed, that is to say, for as long as mankind has been capable of disagreeing about preferences, ideas and objectives. Many which were once favoured have been discarded – the duel, for example, although in a case in the Court of Appeal, Criminal Division over which I recently presided I was intrigued to read that the appellant had “Offered his victim out”, which I take to be the current form of invitation to settle a dispute by similar means, albeit subject to less formal rules.

During my time at the Bar arbitration enjoyed a degree of confidence among the commercial community that was largely unchallenged. There were only two formal procedures for settling civil disputes: litigation and arbitration. The only other option, which was viewed as nothing more than good old-fashioned common sense, was negotiation, usually between the parties’ solicitors, sometimes between counsel once the dispute had reached the doors of the court, and occasionally between the parties themselves. There were many cases in which the hospitality and relative informality which were, and I hope still are, characteristic of London arbitration provided both an opportunity and a suitable climate to enable parties to settle their differences in an amicable manner. In those days no one dignified such negotiations as “Alternative Dispute Resolution”, even if they were brokered by the parties’ lawyers. They were simply regarded as a sensible way of resolving a dispute to the mutual satisfaction of the parties, without bloodshed, unnecessary expense or undue loss of face. Litigation and arbitration were both of a more or less formal character, apart from the type of trade quality procedure once memorably described by Lord Donaldson as a “look, sniff” arbitration.

It was sometimes claimed that arbitration was attractive because it was less formal and more flexible than litigation, a proposition amply borne out by  my own experience of an early evening hearing for directions before the great Cedric Barclay, which was lubricated and speeded to a satisfactory conclusion by large glasses of gin and tonic. But even so, the degree of formality in the Master’s corridor of the Royal Courts of Justice could sometimes be limited and the procedure surprisingly flexible to one whose familiarity with the Rules of the Supreme Court was more theoretical than practical. 
It is true, however, that in arbitration things could often become quite informal; indeed, there is a well-known account of one of the senior maritime arbitrators’ becoming so incensed by a submission that he literally threw the book at counsel who was addressing him. And another very senior arbitrator once remarked to hapless counsel shortly after lunch in an uncharacteristic display of sympathy, “That’s the worst point I have ever heard, Mr. X; have a cigar.” 
Since those days, however, there have been developments on all sides, in which arbitrators, as so often, have led the way. The first of real significance was the abolition of the special case procedure by the Arbitration Act 1979, which, together with the decision of the House of Lords in the ‘Nema’, largely severed one of the longstanding links between arbitration and the courts. English law was unusual in allowing relatively easy access to the courts for the purpose of challenging awards on legal grounds and it cannot be denied that the special case procedure was abused. However, it did have some very beneficial effects; in particular, it enabled English commercial law, in the words of Lord Diplock in the ‘Nema’, “to achieve a degree of comprehensiveness and certainty that has made it acceptable for adoption as the appropriate proper law to be applied to commercial contracts wherever made by parties of whatever nationality.”

When the change came about many were pleased that the power to interfere with arbitral awards in that way had been removed and that the right to bring a disputed point of law before the courts by way of appeal had been so severely circumscribed. Others, however, have come to regret the fact that the courts have ceased to have a regular opportunity to provided authoritative decisions on questions of commercial law and thereby of exercising influence over its development.

Although I recognise that most of those who refer disputes to arbitration do not want the courts to become involved in reviewing the award on legal grounds (especially if they have won), it is my own view that a degree of interaction between the courts and arbitrators is healthy. A brief examination of the leading textbooks on the law of contract demonstrates the contribution that commercial cases, many of which started life in arbitration, have made to the development of the common law in this most important field. I am now inclined to think that the commercial community as a whole would benefit if more appeals found their way to the court than is the case at present. One solution might be for the court to have a residual discretion to give leave to appeal in cases which raise points of law of real importance on which, perhaps, there is little or no authority or conflicting views among arbitrators, even though any doubts it has about the arbitrators’ decision may not be described as “serious”. However, it is fair to say that a survey of opinion carried out as part of the tenth anniversary review of the 1996 Arbitration Act disclosed much less enthusiasm for a change of that kind that might have been expected.
The effect of that change in the relationship between arbitration and the court was to reinforce a situation under which arbitration and litigation proceeded largely along parallel lines. In procedural terms, however, there has been a significant degree of cross-fertilisation. Arbitrators pioneered some important procedural innovations which were later taken up by the Commercial Court and after that by the courts as a whole. Perhaps the most significant was the practice of allowing the statements of witnesses to stand as their evidence in chief. Commercial Judges, having had experience of the procedure while in practice themselves, began to adopt it in the Commercial Court and we have now reached the stage where it has become the universally accepted method of giving evidence in civil cases.

Arbitration also received a boost from the passage of the Arbitration Act 1996 which overhauled the law relating to arbitration, emphasising party autonomy, enhancing the position of arbitrators by giving them greater powers and making them clearly masters of their own procedure. I think it is generally acknowledged that the Act is a masterpiece of modern legislation, encapsulating in clear and simple language the principles of English law of arbitration in a way that reminds one of the great commercial legislation of the late 19th and early 20th centuries. 
It took the courts a little while to catch up in the modernisation of their procedures, partly because the problems affecting litigation were of a different nature and called for different solutions, but when they came into effect in April 1999 the Civil Procedure Rules ushered in a new climate in civil litigation, in particular by giving judges wider powers of case management, which they were encouraged to use to the full, and thereby making them masters of the proceedings in a way that had not previously been possible. The Rules themselves, however, were only part of a much more ambitious project: to change attitudes among the professions towards the process of litigation, encouraging greater openness and co-operation in the interests of efficiency and saving costs.

It would be idle to pretend that all who practise in the courts have accepted the changes with enthusiasm - it is difficult even now for some to resist the attractions of foot-dragging or the well-sprung ambush or other devices thought to assist their clients - but judges have embraced the reforms wholeheartedly because they give them the opportunity to control the proceedings and prevent abuses that previously were the source of much frustration. The main cause for concern, which affects arbitration as much as litigation, is cost – but that is too large a topic to embark on today.

So by the end of the 20th century there we were: the two systems still operating side by side; each more flexible and better suited to handling the cases that came before it; arbitration enjoying greater autonomy and less subject to control, except in the relatively small number of cases in which leave to appeal could be obtained or in which there had arguably been a serious irregularity of some kind; litigation streamlined and more efficient.
At this point it is appropriate to ask whether litigation presents a greater challenge to arbitration than before.  Despite the greater flexibility introduced by the Civil Procedure Rules, I do not think that litigation poses a serious threat to arbitration. It cannot be denied, in my view, that litigation does offer certain advantages: the ability to obtain an authoritative decision that will bind other courts and arbitrators alike; the opportunity to challenge the decision on appeal, subject only to an undemanding test for obtaining permission; and the opportunity to bring other parties into the same proceedings in order to obtain uniformity of outcome. In addition, despite the streamlined processes for the enforcement of awards introduced by the New York Convention and now enshrined in sections 100 – 103 of the 1996 Act, the enforcement of international arbitration awards can give rise to difficult problems. Anyone who doubts that should look at the decision of the Court of Appeal in Svenska Petroleum Exploration AB v Government of Lithuania, a case arising out of an application to enforce in England an award made in Denmark under a contract governed by the law of Lithuania “supplemented, where required, by rules of international business activities generally accepted in the petroleum industry if they do not contradict the laws of the Republic of Lithuania.”

It is also worth mentioning that litigation can often be less expensive than arbitration if the proceedings are of a kind that call for formal procedures. Judges are less costly than arbitrators!

However, all the indications are that these advantages continue to be outweighed in the eyes of commercial parties by the two great attractions of arbitration: privacy and the opportunity to appoint a tribunal that has practical experience and first-hand understanding of the business out of which the dispute has arisen. This is particularly true in the sphere of international commerce where a third factor also comes into play: the ability to choose what is perceived as a neutral forum. The Commercial Court still enjoys a worldwide reputation and many parties continue to include English jurisdiction clauses in their contracts, but where a government or state body is a party to the agreement, other factors come into play. The state will not be willing to submit to the jurisdiction of the courts of another country and a private party will often be reluctant to submit to the jurisdiction of the courts of the contracting state. Arbitration in a neutral venue before a tribunal chosen by the parties is the obvious solution. These factors, combined with the enhanced powers of arbitrators and their ability to tailor the procedure to the dispute in hand, makes me confident that arbitration has nothing to fear from litigation, even in its new, and one hopes more efficient, form.

However, within the last ten years or so two clouds have appeared on the horizon which could cast a shadow over arbitration as the primary alternative to litigation as the businessman’s dispute resolution procedure of choice. The first is commonly called “Alternative Dispute Resolution” (ADR) but is better referred to as mediation. There is no need to describe it to you, since you are all familiar with it as a concept and no doubt many of you are accredited mediators as well as arbitrators. Since mediation, if successful, leads to agreement between the warring parties, it is  difficult to find fault with it as a concept. And indeed one of its principal attractions is that it is an essentially conciliatory procedure – something that cannot be said about litigation or even arbitration, despite the congenial surroundings in which it is usually conducted. Arbitration lunches at the Baltic Exchange in the 1970s were a serious test for any advocate who had to cross-examine or make submissions during the afternoon. One did not wish to appear churlish by spurning the hospitality on offer, but those who were incautious could come to grief in the course of the afternoon.

In wider social and moral terms there is much to recommend conciliation as a method of resolving disputes and in the right hands mediation can often lead to a solution which is not merely acceptable to both parties but is perceived as mutually advantageous. For that reason alone it is often considered to be preferable to procedures whose sole purpose is to enforce legal rights. Moreover, from the perspective of the State mediation has the additional, sometimes one feels overriding, attraction that it reduces the burden on the courts and therefore on the administration of justice as a whole. There is, therefore, much to recommend mediation as a method of resolving disputes, but from the perspective of those who business is arbitration it may not be an unmixed blessing, since every successful mediation of a dispute which the parties have agreed to refer to arbitration reduces the amount of work available for arbitrators.

Mediation is clearly here to stay and is likely to have an important part to play in the field of dispute resolution generally. Apart from anything else, it is receiving a boost not only from the commercial meditation providers, but from Her Majesty’s Court Service, which sees it as an inexpensive and effective method of resolving all kinds of disputes, particularly those of the smaller kind where the costs can easily exceed the amount at stake.

In my view mediation is undoubtedly “a good thing”, but it carries with it certain risks and is not suitable for every dispute. Perhaps the most obvious drawback to mediation as a dispute resolution procedure is the self-evident fact that it only works if it works. Unlike arbitration (or for that matter litigation) mediation cannot be invoked in the certain knowledge that at the end of the process the dispute will be resolved one way or another. It is a process that depends entirely on the ability of the parties to reach agreement. That might not matter too much were it not for the fact that in many cases mediation is costly, both in terms of the time that has to be devoted to it and the expense that is incurred by the parties in preparing and presenting their cases. In addition, of course, there are the fees of the mediator. All these costs may be viewed as well spent if the mediation is successful, but if not, they may add considerably to the costs of whatever formal proceedings are necessary to resolve the dispute. And excessive cost is the enemy of both litigation and arbitration.
For these reasons it is important, in my view, to choose the moment of mediation with some care. As a Commercial Judge I would always raise the question of mediation with the parties at the Case Management Conference in the hope that they could be persuaded to try to resolve their dispute without the need for a trial. I rarely encountered outright hostility to the suggestion, but I frequently found that there was a lively debate as to the stage at which mediation should take place. Some wanted to mediate at an early stage, before significant costs had been incurred in relation to disclosure and the preparation of witness statements; others wanted to mediate much later when they had obtained disclosure, exchanged witness statements and sometimes experts’ reports as well and so had a much clearer understanding of their opponent’s case (and sometimes of their own as well).

I do not think that there is any single right answer to this conundrum since disputes vary so much in their nature, but on the whole I tend to think that if there is to be a mediation, the earlier it takes place the better. If the mediation is successful, the saving of costs is that much greater; and even if it is unsuccessful the parties go away with a better understanding of their own and the other side’s case which often provides a springboard for a settlement at a later date.

Does this mean that mediation is likely to supplant arbitration? No. It is not suitable, for example, for those cases where one or other of the parties needs to have a clear decision, for example, on the meaning of a standard contract form or some aspect of market practice; nor is it likely to be suitable in cases where allegations of fraud form the basis of the claim. However, I think it is likely that  as mediation becomes increasingly well established it will make significant inroads, not so much into the number of disputes that are referred to arbitration, but into the number that progress to a hearing and an award. 

A far more potent threat to arbitration, in my view, in the particular field of work to which it relates is Adjudication. This was Parliament’s answer to a particular problem posed by disputes arising in the course of construction projects. Such disputes often need to be resolved urgently in order to enable the work to continue on a satisfactory basis, or indeed at all, but which may be difficult to resolve without a protracted and costly investigation. As you all know, it is a statutory scheme imposed in relation to construction disputes by s.108 of the Housing Grants Construction and Regeneration Act 1996 and provides for the speedy resolution of disputes on a provisional basis, leaving the final determination of the parties’ rights to achieved through arbitration or litigation at a later date. The idea is to keep the project moving rather than allow it to be brought to a standstill because the parties cannot agree on the basis on which it should continue.

Since adjudication leads only to a provisional solution, it might have been expected not to pose much of a threat to arbitration, particularly since it is deliberately intended to favour speed at the expense of accuracy. In practice, however, the very fact that it produces a solution, albeit in some cases an imperfect one, makes it a potent rival to arbitration in the construction field. Whatever, the drawbacks of adjudication, its principal attraction for a claimant lies in the fact that it will provide a quick solution and can be invoked without the agreement of the opposing party. In that respect it differs from mediation; it does provide a solution and it does so within a very short period of time. As a result, according to one leading commentator on construction contracts, it is now widely accepted in the construction industry as the primary means of dispute resolution, particularly in smaller monetary claims. The reason for that, presumably, is that the adjudicator’s decision is binding, albeit provisional, and unless it is thought to be badly wrong, parties have little enthusiasm for re-opening the dispute in a full-blown arbitration long after the event.

This brief survey of the competing dispute resolution procedures now available suggests to me that, except in relation to disputes arising in the construction industry, arbitration can be expected to continue as one of the most popular methods of resolving disputes, not only in the world of commerce but also in cases involving international contracts of all kinds. The ability to have the dispute determined in private, by a tribunal chosen directly or indirectly by the parties and thus composed of persons in whom they have particular confidence, is likely to remain a potent reason for choosing arbitration - and is likely to become ever more so as global trade increases. The threat, such as it is, from mediation is one which cannot be ignored, but I suspect that many of you will think that the best course is to equip yourselves to be mediators as well as arbitrators. What you lose on the swings you may gain on the roundabouts!

At all events, I shall retain fond memories of London arbitration and have every confidence that it will continue to adapt and thrive. 
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