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Introduction

The full text of this paper is published in vol. 26 no1 of Arbitration International, pp 115-138. The inspiration for this paper came from my observation of the very limited knowledge of the laws, rules and practices of arbitration within this region of the continent by many international arbitration practitioners. This limited knowledge may partly be responsible for the very few international arbitration references that hold in this region of the continent. I hope that this presentation (and the article) will begin to fill this gap and at least raise interest in arbitration in the region.
Africa is a continent of 53 independent states and one non-self governing territory (Western Sahara). 48 of these states are in the south of the Sahara dessert (see table below). 

As we can imagine, each state has its own system of laws which generally speaking is a mixture of received laws and indigenous laws (refers effectively to all non-foreign or non-received laws). Our topic today falls within the sphere of received laws. It is further limited to international or foreign awards by which I mean a final arbitral award from an arbitration agreement between two or more parties from two or more different states within or outside the continent. One or more of the parties to this agreement may or may not be resident or registered in any of the countries in the continent. 
The Question

The question I wish to examine this evening is how do you enforce such an award in any of the countries of sub-Sahara Africa?

Outline of Presentation
1. Applicable legal regimes: There are three relevant legal regimes I shall examine this evening:

· The ohada regime which applies in 16 of the 48 states.

· Those states that have implemented the New York Convention and/or whose arbitration law is modelled after the UNCITRAL Model Law, to which 24 of the 48 States belong and to be represented by Nigeria.

· Those states that do not belong to the ohada bloc, are not parties to the New York Convention and their arbitration law is not modelled after the UNICTRAL Model Law. 18 of the 48 states belong to this category and represented by Sudan.
2. Applicable arbitration laws:

· Ohada: The Uniform Arbitration Act of 11 June 1999 and role of the CCJA in enforcing arbitral awards. By virtue of art 21 Ohada Treaty 1993 the UAA apply where the underlying contract is to be performed partially or totally in a contracting state.
· Nigeria: Arbitration and Conciliation Act 1988: apply to any award made in Nigeria and any New York Convention state arising out of international commercial arbitration (preamble to the Act).

· Sudan: Arbitration Act of 2005: apply to every arbitration conducted in Sudan or abroad (Note Sudan is party to the Unified Convention for the Investments of Arab Capitals in the Arab World 1974 and the Riyadh Convention 1983). Also s 7 SAA defines when the arbitration will be considered international.
3. Supervisory courts:

· Ohada: Competent judge in member state and final appeal lies with the Common Court of Justice and Arbitration (CCJA). 
· Nigeria: State and Federal High Courts with appeals lying to the Court of Appeal and finally the Supreme Court.

· Sudan: General Court in Khartoum for arbitration outside Sudan and appeals lie to the Court of Appeal.

4. Requirements for a valid award:

· Ohada:  arts 20-21 UAA: names of arbitrators, date, seat of tribunal, names and addresses of parties and counsel, issues, arguments of parties and different stages of procedure, give reasons, sign and mention any dissent.
· Nigeria: s 26 ACA: in writing and sign, give reason for the absent signature of minority arbitrator, give reasons (except dispensed by parties), date and place of award. 
· Sudan: s 33 SAA: in writing, give reasons and sign, attach dissenting opinion.

5. Legal nature of final arbitral awards:
· Ohada: art 25 UAA: final and binding with res judicata effect in all ohada member states.

· Nigeria: s 51 ACA: is binding and to be enforced by the court.
· Sudan: s 40 SAA: binding on parties and to be automatically executed.

6. Recognition and enforcement of foreign awards:
· Ohada: arts 25-31 UAA: need to first obtain recognition of the award by a competent judge in a member state by presenting the original or authenticated copies of the award and the arbitration agreement. The other party must be put on notice. Recognition of the award will only be refused on the grounds of international public policy defined in art 31(4) UAA as the public policy of the member states, so effectively a regional public policy. On recognition, the award is entered as the judgment of the court for enforcement purposes. According to art 25(4) UAA a third party can oppose the recognition and enforcement of the award before the tribunal.
· Nigeria: Part III of ACA relevant to international awards. New York Convention awards will be enforced pursuant to the Convention according to s 54. Note Nigeria has made the two reservations under the New York Convention (reciprocity and commercial). For non-convention awards, s 51 applies: by producing authenticated original award and original arbitration agreement or certified copy of award and arbitration agreement in English. Recognition and enforcement can be refused under s 52 on grounds similar to art 36 Model Law. In addition the courts will not enforce an award that is not regular on its face. 
· Sudan: s 46 SAA: the party seeking enforcement needs to produce:
· evidence that the award was made by the tribunal or institution in accordance with the applicable rules or laws and the award is final according to the law of the place it was made;
· The respondent has been notified and is validly represented;

· The award is not inconsistent with a previously enforced award or order made by the Sudanese courts;

· The award does not violate the public policy of Sudan;

· The country where the award was made has signed reciprocity of enforcement of judgments or awards agreement with Sudan.
When compared with the regime for the enforcement of domestic awards in Sudan in s 45 SAA (only requires presentation of copy of award after two weeks of date on award and to put the respondent on notice), this is an extremely onerous regime for the enforcement of foreign or international awards in Sudan.

Summary

Most jurisdictions in sub-Sahara Africa have enacted and operate legislations favourable to arbitration especially of international disputes, in which party autonomy and limited court interference are expressly provided. The interpretation of these provisions by national courts is an entirely different discourse especially because of the very limited availability of such relevant decisions. 

We have seen the broad legal regimes available in jurisdictions within sub-Sahara Africa and discussions are on-going by the arbitration communities in the various states for more updated and modern legal regimes especially in non-Model Law jurisdictions. The Chartered Institute of Arbitrators plays a major role in these jurisdictions with its education and membership programmes. Clearly the better informed those with interest in arbitration are, the clearer the need for such modern regimes and necessary pressures on the governments for reform.
TABLE: Countries of Sub-Sahara Africa
	No.
	Country
	OHADA
	New York Convention 
	UNCITRAL Model Law
	ICSID Convention

	1
	Angola
	-
	-
	-
	-

	2
	Benin Republic
	17 Oct 1993
	14 Aug 1974
	-
	14 Oct 1966

	3
	Botswana
	-
	19 Mar 1972
	-
	14 Feb 1970

	4 
	Burkina Faso
	17 Oct 1993
	21 June 1987
	-
	14 Oct 1966

	5
	Burundi
	-
	-
	-
	5 Dec 1969

	6
	Cameroon
	17 Oct 1993
	19 May 1988
	-
	2 Feb 1967

	7
	Cape Verde
	-
	-
	-
	-

	8
	Central Africa Republic
	17 Oct 1993
	13 Jan 1963
	-
	14 Oct 1966

	9
	Chad
	17 Oct 1993
	-
	-
	14 Oct 1966

	10
	Comoros
	17 Oct 1993
	-
	-
	7 Dec 1978

	11
	Congo Brazzaville
	17 Oct 1993
	-
	-
	14 Oct 1966

	12
	Democratic Republic of Congo
	seeking accession
	-
	-
	29 May 1970

	13
	Cote d’Ivoire
	-
	2 May 1988
	-
	14 Oct 1966

	14
	Djibouti
	-
	27 June 1977
	-
	-

	15
	Papua Guinea
	17 Oct 1993
	-
	-
	19 Nov 1978

	16
	Eritrea
	-
	-
	-
	-

	17
	Ethiopia
	-
	-
	-
	signed 1965

	18
	Gabon
	17 Oct 1993
	15 Mar 2007
	-
	14 Oct 1966

	19
	Gambia
	-
	-
	-
	26 Jan 1975

	20
	Ghana
	-
	8 June 1968
	-
	14 Oct 1966

	21
	Guinea
	21 Nov 2000
	23 April 1991
	-
	4 Dec 1968

	22
	Guinea Bissau
	24 Feb 1996
	-
	-
	signed 1991

	23
	Kenya
	-
	11 May 1989
	1995
	2 Feb 1967

	24
	Lesotho
	-
	-
	-
	7 Aug 1969

	25
	Liberia
	-
	15 Dec 2005
	-
	16 July 1970

	26
	Madagascar
	-
	14 Oct 1962
	1998
	14 Oct 1966

	27
	Malawi
	-
	-
	-
	14 Oct 1966

	28
	Mali
	17 Oct 1993
	7 Dec 1994
	-
	2 Feb 1978

	29
	Mauritania
	-
	-
	-
	14 Oct 1966

	30
	Mauritius
	-
	30 April 1997
	-
	2 July 1969

	31
	Mozambique
	-
	9 Sept 1998
	-
	7 July 1995

	32
	Namibia
	-
	-
	-
	Signed 1998

	33
	Niger
	17 Oct 1993
	12 Jan 1965
	-
	14 Dec 1966

	34
	Nigeria
	-
	15 June 1970
	1990
	14 Oct 1966

	35
	Rwanda
	-
	29 Jan 2009
	-
	14 Nov 1979

	36
	Sao Tome & Principe
	-
	-
	-
	signed 1999

	37
	Senegal
	17 Oct 1993
	15 Jan 1996
	-
	21 May 1967

	38
	Seychelles
	-
	-
	-
	-

	39
	Sierra Leone
	-
	-
	-
	14 Oct 1966

	40
	Somalia
	-
	-
	-
	30 Mar 1968

	41
	South Africa
	-
	1 Aug 1976
	-
	-

	42
	Sudan
	-
	-
	-
	9 May 1973

	43
	Swaziland
	-
	-
	-
	14 July 1971

	44
	Tanzania
	-
	12 Jan 1965
	-
	17 June 1992

	45
	Togo
	17 Oct 1993
	-
	-
	10 Sept 1967

	46
	Uganda
	-
	15 May 1992
	2000
	14 Oct 1966

	47
	Zambia
	-
	12 June 2002
	2000
	17 July 1970

	48
	Zimbabwe
	-
	28 Dec 1994
	1996
	19 June 1994
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