Impact of the Courts on Commercial Mediation and Recent Cases
A Talk given by David Cornes 

CIArb London Branch Meeting – 20 June 2007
INTRODUCTION

Private commercial mediation does not take place in a legal vacuum. My aim is to deal only with some of the judgments of the High Court in England and Wales and parts of the Civil Procedure Rules (“CPR”) where mediation has been referred to. I hope to draw a few threads together and establish a few general principles. I also want to deal with some recent cases, which may be less familiar to you in a bit more detail than the older cases.
THE CPR AND THE PRE-ACTION PROTOCOLS

As Sir Anthony Colman has explained, the Civil Procedure Rules (CPR) refer to mediation in various ways. 
Under CPR Rule 1.4, the court must further the overriding objective by actively managing cases
. Active case management includes encouraging the parties to use an alternative dispute resolution procedure
.
Where either all parties request a stay of the proceedings to facilitate mediation or the court, of its own initiative, considers that a stay would be appropriate, the court has power under CPR Rule 26.4(2) to order a stay for up to a month. 
Such applications must be made at appropriate times. In 2004, in Slough Borough Council v Prashar and Others
, the court of appeal refused a stay for mediation in circumstances where the application was extremely late, remarkably in this case on the same day as the substantive hearing of the appeal. 

Further, there are specific Pre-Action Protocols for each of nine separate categories of litigation. Each of those protocols requires the parties to consider at the pre-action stage whether, and if so how, the issues might be resolved without recourse to litigation. The “Practice Direction – Protocols”, which is the overriding practice direction, makes it clear at Paragraph 4.7 that failure to comply with the protocols can later be taken into account by the court when determining costs
, 
So now the requirement on disputing parties to consider mediation is at the heart of pre-action conduct in civil litigation.

SHOULD MEDIATION BE COMPULSORY?

There has long been a debate as to whether mediation should be compulsory in the sense that it should be required as a necessary incident, or even a pre-condition, to court proceedings. Those against compulsion say that mediation is a voluntary process; that compulsion is anathema and that some cases are unsuitable for mediation (injunctions, the need for a precedent etc). Those in favour of compulsion say that mediation has a good success rate; that it could be compulsory subject to an opt-out, such as a judge agreeing that it is not appropriate in a particular case; that nothing is lost by attempting it; that, subjectively, mediators feel  the rate of success is no different where cases have been vigorously pushed (but not ordered) by judges into mediation; where some attempt to measure this has been looked at in Australian research
, it seems that the rates of settlement in court ordered mediation are much the same as when mediation is voluntary. 
Whatever the rights and wrongs of that debate, the current position is that parties are not compelled into mediation by the courts of England and Wales. That was not always so.

In Kinstreet Ltd v Balmargo Corporation Ltd
 in 1999, in the face of a party’s opposition to mediation, the court nevertheless ordered ADR.  Mrs Justice Arden took the view that Rule 1.1 of the CPR, the “overriding objective”, opened the way and that the then Appendix 7 to the Admiralty and Commercial Courts Guide provided the structure for such an Order.

Then in Muman v Nagasena
 in 2000, a dispute over the administration of a charity, a stay had been ordered for reasons unconnected with mediation. Lord Justice Mummery said “I would also direct that the stay on the proceedings should not be lifted until after an attempt has been made by both parties to resolve this dispute by mediation…”  

In Shirayama Shokusan Co Ltd v Danovo Ltd
 in 2003, Shirayama, the owners of County Hall, were in dispute with their tenant which owned and operated the Saatchi Gallery. 
Shirayama said their rights under the lease were very clear; either they were right about them or they were wrong, but either way they were not prepared to mediate because there was nothing about which they could compromise. Danovo asked the court for an order requiring mediation. Mr Justice Blackburne so ordered mediation, deriving support from both Kinstreet and Muman that he had jurisdiction so to do.

So by 2003, it looked like some judges in some courts were beginning to adopt the jurisdiction of ordering mediation. However, in 2004 that position was altered by the court of appeal in Halsey v Milton Keynes NHS Trust
. Lord Justice Dyson was in no doubt that the courts should encourage the use of mediation but not compel parties into mediation, against their will. The decision was largely based on the following analysis:

“9.
… It seems to us that to oblige truly unwilling parties to refer their disputes to mediation would be to impose an unacceptable obstruction on their right of access to the court. The court in Strasbourg has said in relation to article 6 of the European Convention on Human Rights that the right of access to a court may be waived, for example by means of an arbitration agreement, but such waiver should be subjected to "particularly careful review" to ensure that the claimant is not subject to "constraint": see Deweer v Belgium (1980) 2 EHRR 439, para 49. If that is the approach of the ECtHR to an agreement to arbitrate, it seems to us likely that compulsion of ADR would be regarded as an unacceptable constraint on the right of access to the court and, therefore, a violation of article 6. Even if (contrary to our view) the court does have jurisdiction to order unwilling parties to refer their disputes to mediation, we find it difficult to conceive of circumstances in which it would be appropriate to exercise it. We would adopt what the editors of Volume 1 of the White Book (2003) say at para 1.4.11: 

‘The hallmark of ADR procedures, and perhaps the key to their effectiveness in individual cases, is that they are processes voluntarily entered into by the parties in dispute with outcomes, if the parties so wish, which are non-binding. Consequently the court cannot direct that such methods be used but may merely encourage and facilitate.’”  UNQUOTE
The comparison with arbitration is interesting: arbitration agreements, by their very nature, oust the jurisdiction of the court on the substantive issues that comprise the dispute (save as otherwise provided by statute); mediation, on the other hand, seeks to do no such thing because it can take place with or without the need for the court proceedings to be stayed OR even before court proceedings are started. So if mediation were court ordered, the right of access to the court is not in reality “waived” at all; a judgment might possibly be delayed by a month if a stay is ordered for mediation. Can that mean it was an “improper constraint”, given the policy of the courts, here and in Europe, to encourage mediation? It seems more likely on balance that the answer to that question should be “no.”
As to the point that mediation is most effective when it is voluntary, experience is different in jurisdictions where mediation is court ordered. I believe, albeit subjectively looked at, that the same is true in England based on the experience of mediators. 
So that is the end of the debate in the courts about compulsion for now. There is no doubt that mediation would have grown at a very fast rate since 2004 if the court of appeal had come to a different view. There are two more points I should mention:

The draft EU Mediation Directive, approved as a draft by the European Parliament at the end of March this year
, but not brought into effect, appears to allow member states to prescribe mediation by law if they wish, provided that the voluntary nature of mediation is respected.
In May this year, a Report of 214 pages was published by the Ministry of Justice prepared by Professor Hazel Genn with the wonderful title: “Twisting arms: court referred and court linked mediation under judicial pressure.” It looked at two different schemes that had been run in the Central London County Court. The Report appears to conclude: “Information from [both schemes] suggests that the motivation and willingness of parties to negotiate and compromise is critical to the success of mediation. Facilitation and encouragement together with selective and appropriate pressure are likely to be more effective and possibly more efficient than blanket coercion…”
COST SANCTIONS WHERE THERE IS A REFUSAL TO MEDIATE

Sir Anthony Colman mentioned Frank Cowl and Others v Plymouth City Council
 and Dunnett v Railtrack PLC
 which were seminal cases that began this particular approach to a sanction for a wrongful refusal to mediate. 
There was then a whole series of court decisions where the Dunnett principle was used to apply the cost sanction in some cases and not in others, depending on the particular facts of each case but it was difficult to see a thread running through them. 
Then came the Court of Appeal decision in Halsey v Milton Keynes NHS Trust
 in 2004 where the whole question of how to apply such a sanction was carefully considered. Lord Justice Dyson gave the decision of the court. Sir Anthony Colman has already referred to the difficulties Judges face in trying to decide whether or not to apply a cost sanction in particular cases. I want to briefly run through the six guidelines in Halsey in order to demonstrate some of that difficulty. They are:
· The nature of the dispute - it was said some disputes may not be inherently capable of mediation, such as fraud, the need for a binding precedent, a point of law or injunctive relief. On the other hand, it was said “most cases are not by their very nature unsuitable for ADR.” 
· The merits of the case – if a party reasonably believes that he has a strong case that is relevant to the question whether he has acted reasonably in refusing ADR. An unreasonable belief that a case is watertight is no justification for refusing mediation.
· Other settlement methods have been attempted – Lord Justice Dyson said: “…The fact that settlement offers have already been made, but rejected, is a relevant factor. It may show that one party is making efforts to settle, and that the other party has unrealistic views of the merits of the case. But it is also right to point out that mediation often succeeds where previous attempts to settle have failed.” This leaves open scope for considerable debate.
· The costs of mediation would be disproportionately high – this was said to be most likely in cases where the sums in dispute are small. 
· Delay - if mediation is suggested late in the day, acceptance of it may have the effect of delaying the trial of the action. This is clearly right in principle although it begs the question as to why it was not suggested earlier by each party.
· Whether the mediation had a reasonable prospect of success – the court of appeal accepted that this test will be difficult to apply in practice. That one party is obdurate may be a good reason for the other party refusing mediation, but, conversely, it may be a bad reason for the obdurate party to refuse mediation offered by the other party. 
Since Halsey, there have been quite a number of further reported cases as to whether or not there had been an unreasonable refusal to mediate. What is clear is that a costs sanction will not inevitably follow a refusal to mediate but that such a refusal certainly carries the risk of a cost sanction. That is itself an encouragement of mediation. I want to mention one case from November last year that took cost sanctions to a new level.
It is P4 Limited -v- Unite Integrated Solutions PLC
. At the pre-action protocol stage in this action, there had been issues about Unite’s failure to disclose key information and their refusal of mediation. Unite made a Part 36 offer, which turned out at trial to have been in a well judged amount because P4 recovered only £387 of their £70,000 claim. After the Part 36, there had been other informal offers but no settlement. In former times, Unite would have been judged the “winner” for the purposes of costs but now we have the possibility of issue based costs awards and Halsey cost sanctions for unreasonably refusing to mediate. 
Mr Justice Ramsay awarded costs to Unite from the date of the Part 36 offer but, interestingly, did not just deprive Unite of their costs up to the date of the Part 36, he ordered Unite to pay P4’s costs up to the date of that Part 36. His thinking was in part that offers do not necessarily amount to engagement in a serious negotiation and he said: 
“I do not consider that letters from solicitors which make offers can be a proper substitute for ADR which involves clients engaging with each other and a third party such as a mediator to resolve a dispute.” 
The decision merits careful reading in relation to the application of the Halsey guidelines to particular facts.
In reviewing the conduct of the parties to decide costs issues, is the court permitted to look at without prejudice material in relation to a mediation? This was considered in Reed Executive Plc and Reed Solutions Plc v Reed Business Information Ltd, Reed Elsevier (UK) Ltd and Totaljobs.com Ltd
. The court of appeal decided that the rule
 in Walker v Wilsher
 remains good law after Halsey and that it could not order disclosure of without prejudice discussions against the wishes of one of the parties. It follows that in some cases the court will not be able look at information that might otherwise assist it to decide whether one party has unreasonably refused mediation.

HOW MUCH ENCOURAGEMENT OF MEDIATION IS THERE BY JUDGES
If mediation cannot be compelled by judges, what actually happens in the courts to encourage mediation in advance of any need to consider cost sanctions as described in Halsey?

Subjectively viewed, some high court judges are very keen to try to get parties to agree to mediation but many judges appear to be not so keen. It is better to look more objectively at this question by reference to the Court of Appeal, the Commercial Court and decided cases generally. 
The court of appeal has its own mediation scheme instigated by Lord Woolf when he was Master of the Rolls. Mediation is not compulsory under the scheme, which is administered by CEDR. Mediator appointments are made by CEDR from a panel of mediators approved by the Court of Appeal. The attention of the parties to an appeal is drawn to the scheme in writing by the Court. 
Sir Anthony Colman has explained how the Commercial Court approaches this issue and its ADR Orders.
In reported cases in the High Court and in the Court of Appeal, there are innumerable examples of judges encouraging parties to mediate in a diverse range of types of dispute. 

I give you just three examples:

1.
In Dr SR Burne –v- “A”
, the Court was concerned with allegations of professional negligence against a Doctor, who is a GP. The Court of Appeal ordered a re-trial but Lord Justice Sedley, in giving the judgment of the Court, said:
“I do, however, feel very strongly that this is a case which must be referred to alternative dispute resolution before it is restored for the re-trial. Both parties should take stock of the strengths but also the weaknesses of their respective cases which are now plain for all to see and I hope mediation will bring a swift conclusion to a tragic event.” 
2
In IDA Limited and Others –v- University of Southampton and Others
, the Court was concerned with costly litigation over who owned a patent. In allowing the appeal, Lord Justice Jacob, in giving the decision of the Court, said:
“Parties to these disputes should realise, that if fully fought, they can be protracted, very, very expensive and emotionally draining. On top of that, very often development or exploitation of the invention under dispute will be stultified by the dead hand of unresolved litigation. That may be the case here: there has not yet been any exploitation by either side, some 8 years after the original PCT application. It will often be better to settle early for a smaller share than you think you are entitled to – a small share of large exploitation is better than a large share of none or little.
This sort of dispute is particularly apt for early mediation…”
3.
My final example of court encouragement is from a high profile case in construction law: it is the dispute about the construction of the new Wembley Stadium, Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd
. After giving judgment on a large number of preliminary issues, Mr Justice Jackson said:

“Finally I wish to say something directly to the parties. It has been obvious to me that no settlement could be achieved whilst certain fundamental issues were unresolved. The present set of preliminary issues was drafted by counsel precisely in order to break that deadlock. Both parties have had a measure of success on the preliminary issues. Neither party has won an outright victory. With the assistance of this court's decision on the ten preliminary issues, it may now be possible for both parties to arrive at an overall settlement of their disputes, either through negotiation or else with the help of a mediator who is unconnected with this court.”
So, you can see the kind of fairly forceful encouragement towards mediation that is going on in some courts.

WILL THE COURT ORDER A STAY FOR MEDIATION WHERE THERE IS AN AGREEMENT TO MEDIATE IN THE UNDERLYING CONTRACT
This issue first arose in 1998 in Halifax Financial Services Ltd v Intuitive Systems Ltd
. There was an escalating dispute procedure in the underlying contract: negotiation, mediation, and, finally, arbitration. The court refused to grant a stay of proceedings for mediation, finding that the contractual provision for mediation was not a pre-condition to proceedings in arbitration. Further, the court decided that it had no jurisdiction to order a stay to support structured negotiation, such as mediation – the courts have long set their faces against enforcing parties to comply with agreements to agree something.
However in 2002, the point came before Mr Justice Colman, as he then was, in the Commercial Court in Cable & Wireless PLC v IBM United Kingdom Ltd
. The relevant provision in the underlying contract provided that the ADR procedure should be “…as recommended to the parties by …” CEDR. Cable & Wireless declined to take part in ADR. Accepting that a contract to negotiate was unenforceable in English law
, Mr Justice Colman drew a distinction between that and an agreement to follow a particular procedure in a climate where mediation was gaining recognition both generally and under the CPR and where the courts were encouraging it and imposing costs sanctions where there was an unreasonable refusal to mediate. He added that the courts should be astute not to accentuate uncertainty. So he decided that the court had jurisdiction to order a stay (partly by analogy with stays for arbitration) and he did order a stay for ADR on the facts of this case. 
PRIVILEGE AND MEDIATION
Here, there have been some very recent developments.

It is well known that there are exceptions to the “without prejudice” rule. These include permitting evidence to be given of without prejudice negotiations: 
· To prove the existence of a concluded agreement; 

· Where there are allegations of misrepresentation, fraud or undue influence relating to the agreement; 

· Where there is an arguable estoppel; 

· To explain delay or acquiescence, and 
· If the exclusion of such evidence would be to act as a cloak for perjury, blackmail or other “unambiguous impropriety,” a concept from Unilever –v- Proctor and Gamble
. 
First, let us consider Aird and Another -v- Prime Meridian Limited
, which was an appeal from a decision by His Honour Judge Peter Coulson QC in the Technology and Construction Court. The first instance decision had been widely seen as supporting privilege in mediations. Lord Justice May gave the decision of the Court of Appeal.
The history was that an order had been made on 19 July 2005 in the following fairly standard format: 
"By 23.9.05, the parties' architectural experts … do meet without prejudice and prepare a statement of the issues upon which they are agreed and those upon which they are not agreed with a brief statement of the reasons for the disagreement."
An experts’ statement was prepared and signed. Prime Meridian said they were entitled to use the statement in the proceedings because it was ordered by the Court under Rule 35.12; Mr and Mrs Aird said it was a statement prepared for the purpose of the mediation and was used in the mediation such that it was a privileged document that could not be used in the proceedings.
Lord Justice May decided that the order made on 19 July 2005 was an order pursuant to Rule 35.12. In construing the order, he said that the Judge had been wrong to give weight to what he believed was the intention of the Judge who made that order, namely, to assist the mediation by ordering an expert’s statement at a much earlier date than would have otherwise been the case. Lord Justice May said the matter had to be looked at objectively.
Mr and Mrs Aird’s Counsel had emphasised to the Court of Appeal the public policy issues that relate to mediation and that the experts were only involved at the stage they were because of the proposed mediation. However, Lord Justice May said two things about that. Firstly, the order for a joint statement was clearly worded in relation to Rule 35.12 and the statement that was produced was a joint statement for use in the court proceedings. Secondly, the joint statement that was produced was not mediation material subject to the without prejudice tag, so there was nothing unfair or unjust that arose – the joint statement was ordered by the court for use by the court.
Whilst this decision contains impeccable legal analysis, it may impact negatively on the way the Courts respond to considering the making of orders to assist mediation and it will also affect the conduct of mediations themselves because experts in mediations, and mediators and party advisers, need to be alert to this decision.
Slowly but surely, some Judges had begun taking steps to make orders to assist the conduct of mediations, such as early disclosure of certain categories of documents needed for the purposes of mediation or early experts meetings and statements (as here). As to that kind of approach, Lord Justice May said:
“In the present case the court ordered and later extended a stay of the proceedings for mediation. The court did not order the parties to mediate. The court would never, I think, sensibly make such an order, since the court cannot, in the real world, compel a party who does not want to participate in a mediation. The court can and does order a stay of proceedings for mediation, almost always when all parties have indicated that they are willing to try. The court may also perhaps, on occasions, consider making an adverse costs order against a party who is shown to have unreasonably refused to participate in mediation, although I personally regard that as a power to be exercised with caution. Since the court cannot order the parties to participate in mediation, neither can the court make orders stipulating the details of how the parties should conduct a mediation. The most the court can do is to encourage.” [my emphasis added in bold]
and
“…in my view, the court has no power, nor would it be remotely sensible for it to have a power, to order parties to produce a privileged statement.”
An opportunity may have been lost as a result of this decision for the courts to work on ways that can assist mediation, without imposing its will on the mediation. Time will tell.
This case has interesting reflections in the USA. A Judge in Michigan, in Irwin Seating –v- IBM
, restrained experts for the plaintiff from giving evidence at trial. That was because counsel for the plaintiff gave them confidential mediation statements from the defendant to read in preparing reports for the litigation. The experts said the confidential material did not influence them, but the court emphasised the importance of mediation confidentiality and “settlement privilege” in concluding that the experts not be allowed to give evidence. 
The second recent case is Brown -v- Rice and Patel
. It was a case in which the ADR Group intervened because it believed important issues as to privilege were at stake. The issues arose out of the acceptance by letter on the day after a mediation of an offer made on the day of the mediation. There was a dispute as to whether or not a settlement resulted. 
The Judge reviewed the existing law as to the without prejudice rule, including its justification on the grounds of public policy and the express or implied agreement that negotiations should not be admissible in evidence. He referred to Reed Executive PLC –v- Reed Business Information Limited
 where the Court of Appeal had unanimously agreed that no distinction is to be made between party to party negotiations and negotiations conducted within a mediation: both are to be treated as within the without prejudice rule. One of the exceptions to that rule is that the court can look at without prejudice material to see whether a concluded settlement had been reached
. That much was common ground between the parties, as was an acceptance that the court could not require the mediator to give evidence. There was, therefore, no decision as to whether a mediator could be compelled to give evidence. 
Importantly, the Judge did not accept these three submissions: 
· ADR Group’s submission that nothing said or done in preparation for, at, or in consequence of the mediation can ever be used outside the mediation – ie a special species of mediation privilege; however, the point was not decided because the Judge felt able to deal with this case by reference to the exception that enabled him to receive evidence as to whether or not a concluded settlement had been agreed. This contention remains open to be decided in another case.
· ADR Group’s further submission that the court should not readily open up without prejudice discussions to the scrutiny of the court. Where there is an exception to the rule, the Judge said the court must look at the necessary material in order to decide the issue;
· Mrs Patel’s submission that the Mediation Agreement itself prevented the court looking at events relevant to its decision on the matters within the exception to the without prejudice rule. That was contended for by reason of Clause 1.4 of the Mediation Agreement which provided, in typical form, the settlement would not be binding unless it was in writing and signed by the parties It had been argued that this provision had the effect of removing the exception to the without prejudice rule. Of that, the Judge said:
“…the purported acceptance of that offer would not have resulted in a concluded settlement. Any alleged agreement resulting from that offer and acceptance would have been incomplete and, by virtue of Clause 1.4 of the agreement to mediate, the acceptance was in any event subject to contract.”
An attempt was made to argue that the acceptance, sent by letter the day after the mediation, was not “within the mediation” as required by that Clause 1.4 and, consequently, there was no concluded agreement. The Judge said:
“Offers made during mediation are commonly left on the table after the conclusion of the formal mediation hearing itself, in order to enable the parties to reflect and if necessary for the mediator to continue discussions with the parties individually. In my judgment, an acceptance, made after the conclusion of the mediation hearing, of such an offer is just as much made in the mediation as if it was made at the hearing itself. In the present case, had there been a valid offer and acceptance, it would have resulted in a “settlement reached in the meditation” within Clause 1.4 of the agreement to mediate."
I come to my final topic.

ARE THE COSTS OF MEDIATION RECOVERABLE IN A SUBSEQUENT ASSESSMENT?
This is National Westminster Bank PLC -v- Thomas James Feeney and Linda Catherine Feeney
 heard in November 2006 by Master Campbell but was the subject of an appeal to Mr Justice Eady sitting with Assessors in May 2007, which appeal is presently unreported. My comments about the appeal are based on a note of the appeal, not a transcript.
Briefly and incompletely, the facts were that proceedings had been settled in mediation on the basis that standard costs, to be assessed, were to be paid to the Feeneys (as well as a legal aid assessment). In the assessment, the Feeneys sought to recover legal costs and CEDR’s fees in respect of the mediation. Can such costs be recovered?

Master Campbell decided (upheld on appeal) that in principle such costs fell within the relevant part of the CPR
 as to costs, namely “work done in connection with negotiations with a view to settlement”. 
Then there had to be consideration of the interpretation and effect of CEDR’s Model Procedure incorporated into the mediation agreement. In particular, it provided that CEDR’s mediation fees (including the fee of the mediator) would be borne equally by both parties and that each party would bear its own costs of the mediation. The Judge found that the mediation agreement was binding on the parties and that its effect was not discharged by the Tomlin Order. Accordingly, neither the mediation fees nor the legal costs were recoverable by the Feeneys. 

The effect of the appeal in this case seems to be that mediation legal costs and fees will only be recoverable if it is so stated in the Tomlin Order settling the proceedings or where the mediation agreement is silent as to costs. Although not considered by the court, fees and costs may possibly be recoverable where the parties expressly agree in the mediation agreement that mediation fees and costs are to be recoverable in an assessment of costs in court.
I have come to my CONCLUSION

In a wide variety of ways, the CPR and the decisions of the courts are facilitating and encouraging the use of mediation, but not forcing parties into mediation. That means mediation remains a voluntary process, with the possibility of cost sanctions on a party if that party unreasonably refuses mediation. Mediation numbers still remain relatively low compared with the number of claims started in the courts. 
The time may be right for a further debate as to whether the CPR should make mediation compulsory, perhaps with an opt-out if a judge accepts it is inappropriate in a particular case. Such compulsion works reasonably well in Australia and parts of the USA. However, it seems unlikely that a review of compulsion will take place just now.
The fundamentals of mediation, confidentiality and privilege, are largely being protected and respected by the courts. Many possible issues in mediation have not yet been decided by the courts: for example, whether or not there is a special category of mediation privilege that protects more than just negotiations; whether the mediator has a right to privilege independent from that enjoyed by the parties and whether there are circumstances in which a mediator can be required to give evidence about what happened in mediation. 
Watch this space….Thank you very much for listening.
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