A COMMERCIAL PERSPECTIVE:

CURRENT MARITIME ISSUES

Mr chairman, my lords ladies and gentlemen and a particular welcome to Lord Woolf who has done so much to enhance the efficiency of dispute resolution in london.  It’s a great pleasure to welcome you to our new offices and I hope you’ll stay for the drinks reception after the talks.

-
What London has to offer
It’s clear that London has a lot to offer in the field of dispute resolution: professional arbitrators, excellent commercial judges and now a growing band of mediators and backed by world-class barristers, solicitors and experts from every conceivable discipline.  On top of this it’s clear that many of the world’s leading shipowners, charterers, bankers, brokers and insurers have a presence in London.  

-
What the consumer or ‘user’ of London arbitration wants
This is not rocket science:

The users wants:-
· predictability of outcome;

· without delay; and

· at an affordable cost

-
Some remarks on ‘delay’
What with the new LMAA Rules and Guidelines there are signs that the Arbitrators are taking charge of the reference, making robust orders where necessary and imposing sanctions where these are disregarded.

In fact there are different sets of rules to choose from –
· for small claims, a small claims procedure;

· for medium sized disputes, ‘fast and low cost arbitration’ (FALCA); and

· for the larger disputes, the LMAA Rules themselves – where there are guidelines to fall back on but the procedure is adapted to the requirements of the particular case.

-
Some remarks on ‘cost’
This is typically the area which attracts the most comment and the LMAA has sought to deal with the concerns by offering different sets of Rules for small, medium and larger disputes and by encouraging the arbitrators to make robust orders for the expeditious progress of references.

There is one respect, however, in which arbitration may be falling behind when compared with what the courts can offer.
It’s now possible for a claimant to take out ‘after the event’ legal costs insurance to cover his contingent liability for the defendant’s costs, liability for own costs and perhaps even the premium itself.  It’s to be borne in mind that the premium for such a policy is likely to be very considerable – typically between one-third and half of the costs at risk.

Under the CPR and the Access to Justice Act 1999 if the claim is successful, the claimant is entitled to recover not only his costs in the usual way but also the cost of the legal insurance premium.

Where the problem arises is that there are many who argue that the CPR don’t apply to arbitration and there must therefore be doubt as to whether arbitrators have this power.  This may lead to the result that a ‘financially challenged’ claimant is in a position to pursue a claim in court which he couldn’t afford to pursue in arbitration.

-
Predictability of outcome

This is the area I would like to focus on and is the area where London really comes into its own.  The shipowners, charterers and traders who are the main users of LMAA want to know where they stand.  They want to enter into contracts which have a settled meaning and where they can tell in advance the delimitations of their respective rights and obligations and how those will be interpreted.  The buzz words today are ‘risk control’ and this is a key instance of controlling risk.

Why does London reign supreme in this area?  - Because England has a rich vein of mercantile law stretching back centuries and this enables our solicitors and barristers to advise with more certainty then their counterparts elsewhere and our arbitrators and judges to achieve a certain predictability of outcome.

I grew up in the 1970’s and 1980’s in the ‘special case’ era under the Arbitration Act 1950.   This enabled questions of law arising in just about any and every arbitration to be appealed to the court and there’s no doubt that this system was abused – often by recalcitrant defendants who wanted to put off the day of reckoning.  

In the discussions leading up to the Arbitration Act 1996 the fear was voiced that London would lose ground unless appeals to the court were substantially curtailed and the new Act implements this.

In other words, in the last 30 years or so we have moved from a position where there was a plentiful supply of shipping and international trade cases to the commercial court (courtesy of appeals from arbitration) to a position where there’s a mere trickle of such cases and where there’s every risk that English law will become impoverished in these areas and where future generations of English lawyers will be deprived of the tools which created London’s pre-eminence in the first place.

In my thesis, as so often, the pendulum has swung too far although I acknowledge that not everyone is of this view.  For example, Professor Julian Lew’s Freshfields lecture last November was entitled:- “Achieving the Dream: Autonomous Arbitration” and he clearly takes the view that just about any form of judicial intervention, other than to enforce the award, is unwelcome.  For example, in the very opening paragraphs he says:-


“I suggest the ideal is for international arbitration to be established and conducted according to internationally accepted practices, free from the controls of parochial national laws, and without the interference or review of national courts in accordance with the interests of national law.


---.


-- nightmare scenarios are the national courts prerogative to intercede in the arbitration or to second-guess the determinations and analyses of an international arbitration tribunal, for parochial local law reasons, or because the courts think their procedures and analyses are preferable and more reliable than those that exist in arbitration of the parties choice.”

This is all very well as regards certain international disputes – e.g. ICSID arbitrations where a State party is involved.  The danger, however, of ‘autonomous arbitration’ is increasing uncertainty.  Arbitration awards have no precedent value and there’s nothing to stop one arbitration tribunal taking an entirely different view from another tribunal on the self-same issues.

Let me give you a concrete instance from an area I have quite a lot to do with – ship’s bunker disputes – more particularly a claim by shipowners against time-charterers for the supply of defective bunkers, leading to main engine damage and loss of time.

Interestingly, there’s a report of a recent London arbitration award in the January ’05 issue of The Arbitrator, published by the Society of Maritime Arbitrators, New York.  Quoting from this report:-


“In a finding with important implications for future bunker disputes, the Tribunal held that under English law a term would be implied to the effect that any bunkers supplied would have to be of a reasonable general and merchantable quality, reasonably suitable for the particular vessel’s engines and reasonably fit for the purpose intended”.

It was held that the charterers were in breach of this term and therefore liable.

I have read the Award itself in full and significant factors include the following:-
· The fuel supplied was in fact fit for use by the vessel’s auxiliary engine – which generally is more sensitive in its requirements that the main engine.

· Many main engine components were near the end of their maintenance cycle – i.e. due for overhaul and/or replacement.  This had not been made known to the charterers.
· A recently overhauled main engine of the type in question would probably have been able to burn the fuel without problem.

On orthodox principles there’s a key distinction between the implied terms of ‘satisfactory quality’ and ‘fitness for purpose’ (as recently re-affirmed by the Court of Appeal in Jewson Ltd v Boyhan (2004) 1LLR 505).  On the facts of this case the charterers should not have been held liable.  However, they were and either an attempt to obtain leave to appeal was unsuccessful or no attempt was thought possible.  In any event, an unsatisfactory decision stands.
The present system for appeals on points of law rests on section 69 of the 1996 Act and I’ll simply refer to sub-section (3) which provides :-

(3)
Leave to appeal shall be given only if the court is satisfied-

(a)
that the determination of the question will substantially affect the rights of one or more of the parties,

(b)
that the question is one which the tribunal was asked to determine,

(c)
that, on the basis of the findings of fact in the award – 

             
(i)
the decision of the tribunal on the question is obviously wrong, or

(ii)
the question is one of general public importance and the decision of the tribunal is at least open to serious doubt, and

(d)
that, despite the agreement of the parties to resolve the matter by arbitration, it is just and proper in all the circumstances for the court to determine the question”

I am obliged to Johnny Veeder QC for the suggestion that, rather than the current opt-out regime with the cumbersome filter applied by the court in deciding whether to grant leave, wouldn’t it be far better to have an opt-in regime.  Given that the parties would then have expressed a common intention for the possibility of an appeal on points of law one could then entirely remove the cumbersome filter in section 69(3) and allow appeals on points of law as of right – i.e. without needing to go through the hoops of determining whether an award was ‘obviously wrong’ or only ‘open to serious doubt’ and whether the question is one of general or of only particular importance within the meaning of section 69(3).

Under such a system the major institutions – Intertanko, BIMCO and the like – will no doubt develop standard clauses stipulating a right of appeal or not, as the case may be.  Similarly, the party’s advisors (brokers, solicitors, etc) will discuss and advise their clients on whether to opt for the speed and finality of an arbitration award or the additional certainty of review by the court.

If this does indeed serve to restore a more consistent flow of these important cases to the Commercial Court then the scene will be set for an auspicious future for London maritime arbitration.

Thank you for your attention.
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