
LMAA/CIArb/ICS SEMINAR


2ND MARCH 2006


Comments of Bruce Harris
In the heyday of the 1979 Arbitration Act, Lord Diplock in a speech in a case called The Antaios managed to be rude to just about everyone involved - parties, lawyers, arbitrators and judges alike. I fear that, although it is not my intention so to do, I may end this evening by offending just about every category of professional here. However, it seems to me that there are a few truths that need to be acknowledged. I make it plain straight away that I am about to express purely personal views, not those of the LMAA.

When the 1996 Act was introduced, I and my co-authors of a Commentary on the Act wrote that, whilst a revolution in the practice of arbitration in England was to be expected, we anticipated that the changes likely to be required were probably going to come about only relatively slowly. We were right. Indeed, in the area of maritime arbitration, possibly more than in others - and this despite its reputation for leading the field in terms of practice - there has not, as it seems to me, been much change at all in the underlying attitude and philosophy adopted by arbitrators and lawyers alike. Although a number of details have inevitably changed, the fundamental approach has not.

That fundamental approach is that it is primarily, if not exclusively, up to parties (that is to say, in practice, their advisers) how to run their arbitrations. Those representing parties, normally lawyers, largely assume that they will have a free hand in setting procedures, subject of course to agreement with their opponents and subject also to the LMAA Terms which govern most of our arbitrations. (Indeed, the Terms themselves encourage parties to agree procedural matters.) And the arbitrators largely take it that this will be so. Further, for the most part, the arbitrators are too busy to adopt any other line without a considerable sacrifice on their part which itself requires a willingness that - and I hope I do not offend my colleagues here - is not by and large abundantly evident.

If that all sounds rather negative, let me enlarge on how I see the problems. The Act encourages speed and economy; and it gives tribunals substantial powers - unless the parties agree otherwise in writing. Whilst I would not for a moment suggest that this last proviso be changed, the fact is that it does open the door to practitioners to agree certain things that may not be conducive to the achievement of the Acts objectives. Take the example of s.65 - the possibility of capping costs. My own experience is that whenever I have suggested that this be implemented, both parties advisers have said No. And when Mike Baker-Harber as President put the idea to Clubs they too voted it down!

Faced with this and similar situations, no matter how willing an arbitrator may be to take the wheel and steer the arbitral ship, in practice he is generally not allowed to do so. 

But it may be said, and I think there is justification in this, that if arbitrators were more robust - if they stepped forward more - some parties would realise that what the arbitrators were proposing or even directing would suit them, and thus go along with it more willingly. One way in which arbitrators might achieve the more rapid and economical conduct of their cases would be to study them earlier than they do, and make suggestions to the parties - or even give directions - as to matters such as preliminary issues. They might even express provisional views, however tentatively, which could enable parties to settle. Judges do this all the time: why should we not do so? Some would say that it all depends on the particular arbitrator: can one be sure that a balanced view will be taken and that the arbitrator will not become fixed with it? On the whole I do not think there is much in any such objections, and if there is any substance then the points go almost as much to any final decision as to any interim views that may be expressed.

Then one has the problem that some arbitrators are inherently more conservative than others, so when there is a tribunal of two or three it may be difficult, if not impossible, to have an interventionist approach adopted: inevitably the default position must be the conservative one. A way round this, and round many other difficulties in this area of getting tribunals to be more robust, is for parties to appoint sole arbitrators more often - provided of course that they get the right people.

But many parties - and I have in mind respondents particularly - do not want quick arbitrations. They want everything to be dragged out as much as possible. I am not sure to what extent such parties realise that this may be at their expense, nor that they realise how substantial that expense may be. I am repeatedly horrified, despite the hardening effects of some 30-odd years of arbitrating, at the level of fees that can be notched up by myself and my colleagues just dealing with interlocutory wrangles; and when I see the lawyers fees for the same work (on an application for security, or later at a costs assessment) I am simply staggered - and reminded of how modest our own fees are!

I do seriously wonder just how much the clients appreciate about what the alternatives available to them are, what is going on and - above all - what it is costing and how much could be saved by a different approach. I am not to be taken as suggesting that their representatives consciously milk or churn cases, though that has happened; but given the pressures on professionals these days to record certain numbers of hours, and for partners in law firms to produce certain returns or find another firm, it would be surprising if there were no tendency to produce as much work as possible, at least unconsciously, and regardless of whether it is necessary or at all desirable.

In this connection I have recently been involved in a number of assessments of costs. As most of us know, the majority of costs claims are agreed, so when there is a contested assessment it generally means that there is a huge gap between the sides, and that may reflect an exaggeration in the charges. Indeed that is what I have found.  In all the recent cases the costs award has been in the region of only 60% of the amount claimed - and even then my colleagues and I have probably erred on the side of generosity to the receiving party. And what has been apparent on studying the costs schedules and the solicitors files is enormous duplication of work, often involving - quite unnecessarily - a large number of assistants and paralegals, and sometimes even partners, endless meetings with clients (suggested by the lawyers), repeated tactical discussions within the firm or with clients or counsel, and so on. Ultimately this sort of thing makes London arbitration very expensive and drives the customers away.

Coming back to the arbitrators responsibility, it seems to me that we do all need to gird our loins, take our courage in both hands, or act in accordance with some other such metaphor, and really get on with steering the ship of arbitration. As I have already indicated, though, this involves not only the necessary willingness (and of course ability) but also a sacrifice: when, as is the case with most of us, we are fully occupied in dealing with daily interlocutory skirmishes, hearings and award-writing, it is difficult to find time to get into a case that is only developing, with a view to seeing if something can be done to advance it efficiently before it starts to run away under its own momentum.

Yet at the end of the day I do not see any other way in which we can stop the tendency for cases to become increasingly overworked, expensive and slow, and thus damaging to the reputation of London arbitration. We already know that a number of parties in shipping refuse to have arbitration clauses in their contracts, preferring to go to Sir Richard and his colleagues in the Commercial Court because they find the service there at the very least quicker and cheaper. Some of the responses to the survey I am currently conducting into the experience of the Act show that, if anything, there is a greater rather than a lesser movement in this direction.

Having mentioned that survey, let me just say a few things about it. I set it up at the request of a number of bodies including the Commercial Court Committee, the British Maritime Law Association, the LMAA and others, to find out whether there is thought to be any need, as the 10th anniversary of the 1996 Acts coming into effect approaches, for changes in the Act, and if so what they might be. The survey was first sent out by email to some 2,200 addresses on 15th February. So far responses have come from around 16% of those consulted. So it is too early to reach any conclusions. However there are some preliminary indications which you may find interesting.

Overall, a bare majority of respondents presently think that where an arbitration agreement requires a sole arbitrator and the parties cannot agree, it should be left to the Court to make an appointment, as now, rather than some other mechanism being created. The majority of shipping respondents, however, would like a change so that a court application could be avoided. As to whether the courts should be able totally to review arbitrators decisions on jurisdiction - as now - there is a tie: overall 37% say yes and 42% (45% of shipping respondents) say the arbitrators decision should be final as to the facts, though the courts should be able to review any questions of law arising. 54% think there should be a statutory reminder that arbitrations should not ape court procedures. 77% overall (68% shipping) think that arbitrators alone should have the power to decide on the admissibility of evidence.

On the question whether the courts powers in support of arbitration in s.44 are sufficient, 67% (and 67% shipping of shipping respondents) think they are. That tricky subject, consolidation, has 46% saying that there should be some statutory power whilst 38% say not. 51% think there should be a statutory regime on confidentiality.

Appeals are of course controversial. Interestingly, to date some 58% of respondents think the present regime should be maintained. Even more interestingly, some 68% of shipping respondents so far think it should be kept. 15% would abolish appeals entirely, whilst some 20% (23% shipping) would change the approach, and most of those would like to see the courts lightening up somewhat, and adopting less strict guidelines – or applying the present guidelines less strictly - when deciding whether to grant leave: one, for instance, suggests that in s.69(3)(c)(i) obviously wrong should be replaced by open to serious doubt.

Most respondents think that applications for leave should be private, whilst the appeals themselves should be public, and around 68% think that the courts approach to serious irregularity is about right at present.

Let me briefly mention that last topic, serious irregularity, since I have in fact said all that I intend to about the Arbitration Act survey. Again I may be accused of lawyer-bashing, but frankly the number of cases that have come to the courts on s.68 since the third edition of our Commentary is phenomenal (I speak from first-hand knowledge as we are starting to prepare a fourth edition). And, visibly, that is not on the whole because arbitrators are going astray, but because attacks are being mounted on the flimsiest of grounds, perhaps because there is no chance of challenging the substantive decisions. Nonetheless this itself does London arbitration no favours, though it no doubt earns a lot of money for the lawyers involved. I even wonder if there are not some cases where a wasted costs order might not be justified against the lawyers behind applications.

Finally, three unconnected matters are worthy of mention, though I am conscious that all I am doing is presenting a very personal and current point of view, and that I may fairly be said to have overlooked various other points that I could quite properly have dealt with.

The first point is a small one, but one of increasing importance. Some of the Clubs handle cases themselves, and seek their costs of so doing when successful. My colleagues and I do not have a universal point of view on the merits of such claims. That is a pity, but it is not at all surprising: such things are bound to happen in the best-ordered families (see the famous controversy over the relationship between clauses 6 and 9 in the Asbatankvoy/Exxonvoy forms that preceded, and to some extent continued after, the decision in The Laura Prima). But two comments may usefully be made. Firstly, if only the Clubs in question would arrange their own affairs rather more simply, there might be no problem in reaching a consistent view. Secondly, here is a perfect example of the kind of case where, because of the public interest and the differing views of arbitrators, it can be said with force that the courts should hear an appeal, but they may refuse to do so because the hurdles in s.69 cannot be overcome.

Secondly, and I do not know how widely known this is, UNCITRAL is seeking to promote a regime under which cargo claimants under many bills of lading would be able to choose the jurisdiction in which to bring their claims, despite any arbitration clause that the bills might contain. Not only does that go entirely against party autonomy, it also flies in the face of the New York Convention, and is likely to create daily chaos for all involved if brought into effect. I suggest that everyone here should be most concerned and should voice their concerns about these proposals. The fact that they are supported by the US does not of itself necessarily mean that they are bad, though they are; but it does mean that every ounce of strength must be put into opposing them.

Lastly I want to say a very brief word about the relationship between arbitration and arbitrators on the one hand and the Courts – particularly the Commercial Court – on the other. This has long been close and very supportive. Only last night at the LMAA Annual Dinner there were, as always, a large number of Commercial Judges, and others, as our guests. I suppose it is inevitable that as the nature of the Commercial Court’s work broadens and becomes less focused on shipping and commodities than it once was, judges will be appointed to it who may be less familiar with the ways of commercial arbitration than some others. There have been a number of instances recently where disquiet has been expressed about the approach taken by the Court in certain arbitration applications. I do not know how work is allocated between the judges, but I respectfully suggest that it would help maintain the reputation of the Court and of London arbitration if, wherever possible, arbitration work could be given to those judges who are familiar with it.
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