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What is left after adjudication
Ladies and Gentlemen,

Good afternoon.

Like most lawyers of my generation I was taught very little about arbitration during my formal training so I was pretty ignorant about it when I first encountered it in practice.  But I do remember being warned by my then senior partner that the word “arbitrator” was derived from two much older words being “arbitrary” and “traitor”.

I also remember a cartoon from around that time showing a typical Mexican township with the stereotypical Mexican sitting against an adobe wall snoozing under a sombrero.  Round the corner is careering an old truck crammed with bandit-looking types carrying semi automatic weaponry and calling out “get your gun, Pedro, we’re gonna arbitrate”.

However, as I came to specialize in construction law I soon became very familiar with the process and sufficiently interested to investigate its workings at a research level.  It has continued to play an important part in my professional life ever since.

However, it was many years after I started in law that Adjudication was introduced with the 1996 Act.  It was generally welcomed and I recall that, in the Lords, Lord Lester said that he was sure that it would pass through Parliament “speedily, free of friction, moving on oiled castors”.  Interestingly, the oiled castors also appeared in his speech on the Human Rights Act – so he obviously likes his furniture.

The reasons for the introduction of adjudication are well-known.  Lord Denning once said that:


“There must be a cashflow in the building trade.  It is the very life-blood of the enterprise”.

And it was, essentially, to protect that life-blood that adjudication was conceived, the idea being to put roughly the right amount of money in the right pocket in the short term, but allowing the parties to obtain a more detailed scrutiny of the merits of the case in litigation or arbitration if they were unhappy with the decision.

So the first point that arises is that adjudication was intended to play a different role from construction arbitration rather than to replace it.  It was intended to be temporary and expected to be used only for smaller disputes.  And although adjudication is certainly used for many extremely large disputes – way beyond what its promoters expected – as HH Judge Toulmin said in CIB Properties v. Birse, some disputes are simply too complex for them to be decided fairly in arbitration.  Therefore, it seems on the face of it logical to ask the question: in those instances where adjudication is inappropriate or has been exhausted does arbitration have a role just as it did before adjudication was dreamt up?  Or, put another way, if adjudication is the best thing since sliced bread, what was the best thing before sliced bread?  Well, before sliced bread the two main options were arbitration itself and litigation.  So asking the question brings up a very old debate – is arbitration a more effective medium for resolving disputes than litigation.  

It is worth, perhaps, reminding ourselves of the terms of reference of that debate.  Broadly, the advantages of domestic arbitration were said to be:

· the parties can choose the tribunal and they can select specialist arbitrators who understand the technical matters in dispute;

·  it has a flexible procedure enabling decisions to be made quicker and cheaper than in litigation;

· it has a higher degree of privacy than litigation.

On the other hand, the proponents of litigation would say:

· the disputes that arise in construction are many and various so even a technically qualified arbitrator may not have relevant specialist knowledge;

· the dispute can involve complex points of law more suited to decision by a Technology and Construction Court Judge – and even where there is a technical dispute, given the availability of effective expert evidence, such a judge may be better at deciding even technical cases – not least because he may be more inclined to make his decision in accordance with the evidence rather than according to his personal technical knowledge.  And it is certainly true that the cases are littered with arbitrators’ failures.  One of my favourites is Catalina v. Norma where the arbitrator said “The Italians are all liars and will say anything to suit their book.  The same thing applies to the Portuguese.  But the other side here are Norwegians and, in my experience, the Norwegians generally are truthful people.  In this case I accept the evidence of the master of the [Norwegian vessel] Norma” – though in fact this isn’t an entirely fair example given that the arbitrator, Sir William Raeburn was, if not a judge, King’s Counsel!;

· a further point is that arbitrations can produce uneven decisions where there are related disputes between different parties because of the difficulty in constructing multi party arbitrations – so the same issues may be decided different ways on different occasions;

· Courts can be cheaper because judges and courts don't have to be paid for – though that’s a criticism which is much diminished since we’ve had rocketing Court fees;

· arbitrators’ awards are very difficult to appeal, so even where the arbitrator has gone quite badly wrong it’s hard to upset them.  This a key point which I want to enlarge upon in a moment;


and

· judges can control the process more firmly and can give summary judgment where there is no reasonably arguable defence - though it might be said that construction litigation has slowed up with the cumbersome Protocol procedure which can severely delay those cases where summary judgment isn’t appropriate.

So, if arbitration and litigation both have advantages and disadvantages, it might be assumed that which you choose when adjudication isn’t in the equation is purely a matter of which you consider to be best for the particular contract and how you weigh up the pros and cons of each process.  On that basis, it might be concluded that arbitration will remain an important residuary process.  And to a certain extent I think that's true.

However, I’m not, in fact, convinced that the position is so straightforward.  Even the JCT in its Standard Forms no longer specifies arbitration as the default process for disputes that are not arbitrated – arbitration has to be expressly agreed between the parties, and, if it is not, the default process is litigation.  That seems to me to suggest that the Industry itself no longer has the confidence in arbitration that it once had.  So why is that?  Well, the conclusion I've come to is that although adjudication was intended to fulfil a different function from both arbitration and litigation, it has in fact taken over to a large extent the role which arbitration traditionally played.  

One reason why I believe this to have happened concerns finality.  Unless the parties agree, adjudicators’ decisions can be opened up in arbitration or litigation.  But the position with arbitration awards is different.  The right of appeal under Section 69 of the Arbitration Act is very restrictive indeed – as it was under the old Nema guidelines which proceeded it.  

But it was not always like that.  From the time that arbitral awards started to become legally enforceable, which was by about the 16th Century, the history of English arbitration right up until 1979 was one of increasing court powers to interfere with defective awards.  Already, by the mid 17th Century the Common Law Courts could set aside an award for misconduct, and Equity could “consider the convenience of the award” before confirming it.  Now, those powers were pretty restrictive, but by the late 18th Century an award could be set aside for an error of law on its face.  And by the 19th Century the case stated mechanism was developed which allowed the parties to have the arbitrator put difficult legal issues to the Court for a decision before he gave his award.  Case stated was confirmed in the Common Law Procedure Act of 1854 and the Arbitration Acts of 1934 and 1950.  Although the mechanism was not much used it seems to have given disputants confidence in the arbitral process.  It allowed the parties to select a lay arbitrator secure in the knowledge that court assistance was available to ensure that he didn't go wrong on the law.  EJ Cohn wrote: “The British system steers the right course between the Scylla of narrowing arbitration into a mere entrance hall to the Law Courts and the Charybdis of turning it into a playground for arbitrariness and oppression”.  Certainly, Mustill and Boyd were able to write that “every statutory extension of power to state a special case had been accompanied by consultation amongst the merchants as well as the lawyers, and there were few traces during I5O years of development that there was widespread discontent about the supervisory jurisdiction which the Court was being able to exercise”.

That all came to an end with the 1979 Arbitration Act which abolished case stated and gave us the severely limited appeal on point of law with which we are familiar today.  Essentially the same limits appear in the 1996 Act.

But who wanted these new limits?  Not, it appears, the punters.  Lord Hailsham said that the 1979 Act principles were the product of “a debate between grandees”.  And of the 108 responses to the July 1995 Consultative Exercise carried out before the 1996 Act, the DTI observed that “a small number of contributions were made by trade associations and institutions but overall the response from users was disappointing”. 

So where did the impetus for this restriction come from?  Partly, it seems to have been the perceived requirement to attract international arbitration business to London, and the view that foreign disputants would not wish for interference from the English Courts – though there was no compelling reason why English and international arbitrations had to be subject to an identical regime (as was pointed out at the time).  But partly it seems to have been an attempt by members of the legal establishment to demonstrate their liberal credentials by queuing up to say how awful law and lawyers are, and how much better arbitration would be without either.  But, as some practitioners warned at the time, many users do not like putting themselves in the hands of a lay tribunal to decide possibly complicated legal issues with little hope of redress for error unless the arbitrator is manifestly and obviously wrong.  This sort of behaviour by the bien pensants of the legal profession is not new.  Back in 1884, when Lord Bramwell advocated commercial arbitration over commercial litigation, he was praised by so many lawyers that the Solicitors Journal carried a piece stating:

          “One of the main features of the present day is an unbounded belief in the possibility of making the crooked straight by the proper use of a new machinery, statutory or otherwise.  Evils that have been felt in the world, at any rate, in all previous time whereof there is a written record, such as the proud man’s contumely, the law’s delay, can, it is hoped, in the nineteenth century be abolished forever by proper political arrangements, or the judicious application of well-devised sections and rules.  And so the experienced and learned lawyer, whom one would have expected to be rather a pessimist in the matter, seems to be not exempt from this modern tendency, and develops a quite beautiful vision of an almost patriachally simple and satisfactory tribunal for composing legal strife speedily and without expense.”

But the point I’m making is that whilst you can readily attack a defective adjudicator’s decision if you think it’s worth the time and cost, you're usually stuck with a defective arbitrator’s decision.

Now, another way in which construction arbitration began to lose its popularity even before the advent of adjudication was the increasing tendency for the process to mirror the High Court process.  Thus Sir John Donaldson in Northern Area Health Authority v. Derek Crouch Construction said that “arbitration is usually no more and no less than litigation in the private sector”.  More succinctly, the late great Donald Keating said that arbitration is “litigation with coffee breaks”.

Now, there’s nothing inherently wrong with that.  Often, it is only possible to get at the truth if the full panoply of pleadings, disclosure, witness statements, and experts’ reports are deployed.  But that does raise the question of what is the point, then, of construction arbitration.  Lord Mustill once said “if arbitration is not quicker and cheaper than High Court litigation it has no justification for existing at all”.  Adjudication does not suffer the same problem.  Because poor decisions can be overturned, the process can be confidently reduced to a short timescale with flexible procedures.
So what does all this mean in practice?  Well, if in adjudication we now have a swift, relatively cheap process where the decision is made by a tribunal of the parties’ choosing, which can be overturned if it’s wrong, and which is often final in practice, it becomes difficult to see what role is left for construction arbitration.  True, there remains the residuary role of deciding that limited number of disputes which are too complex for adjudication or where a party is dissatisfied with the adjudicator’s decision.  But why arbitrate those disputes rather than litigate them?  Yes, arbitration does have some advantages over litigation – as well as a number of disadvantages.  But given that the residual disputes which are not adjudicated will often be large enough to require procedures equivalent to those of the High Court and, if they have first been adjudicated, may well already have been considered by a construction lay expert, I wonder how often arbitration will be chosen in the future.  In the short term I think it will.  Many construction professionals will instinctively be more comfortable with a process which is more likely to be administered by a technical man rather than a judge and which they may still perceive to be quicker and cheaper than litigation.  But with construction arbitration falling out of favour even in some of the standard forms it is difficult to see its having a rosy future in the long term.

However, I have been asked to try to inject a positive note into this talk so I thought I would end by sharing with you a quotation probably form Bowen LJ in 1892.  He argued that the Commercial Court needed to be set up because the legal system was so dreadful that merchants were obliged to

          “prefer even the hazardous and mysterious chances of arbitration, in which some arbitrator, who knows as much about law as he does about theology, by the application of a rough and ready moral consciousness, or upon the affable principle of dividing the victory equally between both sides, decides intricate questions of law and fact with equal case”.
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